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IIpencenarens Ha HAy4HOTO

KYPH, CbIJIACHO 3a0BE] Ha JUPEKTOPA
Ha WJIIT na BAH Ne P/1-09-50 ot
03.07.2024 r.

PEOEH3US

ot npod. 1-p Mapusa I'appansioBa Ciaasoa ot IOpuanyeckus pakyarer
Ha Co¢uiickus ynusepcurer ,,Cs. Knument Oxpuackn”

OTHOCHO: Ha nuceprauroHHus Tpya Ha Cnac KoctoB CnacoB, JOKTOpPaHT B
penoBHa Gpopma Ha oOydeHue B cexuus ,,[lyonnunonpasau Hayku“ B UJII1 Ha
Tema: ,,l [puHyIUTeTHN aAMUHUCTPATUBHU MEPKH‘‘ 3a MPUCHKIAHE HA HAyYHA

U o0pa3oBaTeIHa CTETEeH JOKTOP IO MPaBo, B 00JaCTTa HA BHUCIIIE
oOpazoBanue 3. ,,ConuanHu, CTONAaHCKU U TPaBHU HayKu*, mpodecruoHasHo
HarpaBienue 3.6. ,,IIpaBo*, ¢ Hay4eH ppkoBoauTeN nMpod. 1-p Becennna
KanaTtoBa-byukoBa

YBaxkaema rocroxo mpejaceaaTe,

Cnc 3anoBen Ha aupekropa Ha MJIIT va BAH Ne PJ1 09-50/03.07.2024
T. 32 YTBbPKJAaBaHE HA HAYYHO JKypPH 32 IIPOBEXKIAHE HA MPOLEAYpa 3a 3alUTa
Ha JUCEPTALMOHHUA TPYA ,,TeMa: ,,l [puHyAuTeTHr aIMUHUCTPATUBHU MEPKH ',
¢ aBrop Cnac CmacoB, TOKTOpaHT B peqoBHA (opma Ha 0Oy4YeHHE B CEKIIHS
,1lyommanonpaBau Hayku* B M/II1, nokTopcka mporpama ,,AIMHHHCTPATHBHO
npaBO M aJIMHHUCTPATUBEH IMpolec”, 3a MPUCHAKIAHE HAa  HayyHaTa u
oOpa3oBareiqHa CTENEH JOKTOp MO MpaBO, ChM OMpeeieHa 3a WICH Ha
MIPOLECHOTO XYPH, & HA MBPBOTO 3aCEaHUE HA KYPUTO - 332 PELECH3EHT Ha

JTHUCEPTALMOHHUS TPY/I. 3a PEUEH3US € MPEACTAaBEH JUCEPTALIMOHHUS TPY]T Ha
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KaHJMJaTa U OT CBhIBTCTBALIMUTE T'O MaTEpHUaNU € BUAHO, Y€ Ca U3IBIHEHU
3aKOHOBHMTE M3MCKBAHMS 3a MyOJIMYHATA 3allMTa HA JUCEPTALMATA, ChIIIACHO
3akoHa 3a pa3BUTHE Ha aKaJIeMHYHMs cbcTaB Ha PenyOnuka bbirapus,
[ITI3PACPB u IIpaBunnuka 3a yciaoBusiTa U pefia 3a NpuoOUBaHe HA HAYYHU

CTENEHM U 3a€MaHe Ha akajeMu4Hu JrbxHocTd B MJIIT Ha BAH.

JlokyMeHTaluaTa, MpeJCcTaBeHa Ha HAy4yHOTO >KypHU IIOKa3Ba, 4Ye
KaHIUJAThT € 3aBbplunia npaBo B HOpuanueckus daxynrer Ha Coduiickus
yHuBepcurer ,,CB. KinmmeHnt Oxpuiacku®, 3aunciieH € KaTo JOKTOPaHT B
cB0OOIHa popMa Ha 00yUeHHE U CHOTBETHO € OTUUCIIeH Tpe3 HoeMBpu 2023
r., C IPaBO Ha 3all[MTa, HA OCHOBAaTa Ha KOETO € M3/1aJIeHa MPOolieCHAaTa 3aroBe]|
3a my0OJIMYHa 3aluTa.

JlucepTalluOHHUAT TPYA € IMOCBETEH Ha TeMa, KOSTO IMpEACTaBIIABa
€CTEeCTBEHa 4YacT OT TeOopusATa Ha AaJAMUHUCTPATUBHOTO IPaBO H
aIMUHHUCTPATUBHUS MPOIEC U 33 KOSATO HE MOXKE /1a C€ TBbPAU, KAKTO €
o0WYaitHO IPY CHBPEMEHHUTE JUCEPTALINH, Ye U3CIIEBA HOB MIPABEH MHCTUTYT
U 4e B o0liacTTa My JIUIICBAT WJIM Ca OCKBJHM MPEAXOJHHUTE H3CIICIIBAHMS.

Marepusara Ha JUCEPTAlMOHHOTO H3CIEABAHE € HEU3MEHHA 4acT OT
BCUYKHU YHUBEPCUTETCKU KYpPCOBE U € MPEAMET HAa OPEIULIA OT IOKTPUHAIIHH
ycwnus. Ta3u xapakTepucTUKa MPaBU U3CJIEABAHETO TPYIHO U OTTOBOPHO, HO
npu 6e3CMOpHUTE MPUHOCH, KOUTO HOCH, T'O HapexJa Cpel] MOCTHKCHUAITA B
CBBPEMEHHOTO OBJITapCKO U €BPONENCKO MPABO.

Hayunute Thpcenus na Cnac CracoB ca CbCpeOTOUYEHU KAaKTO BbPXY
U3SICHSABAaHE HAa TPAAULMOHHUS TIPaBEH HWHCTUTYT Ha NPUHYIUTEIHUTE
aIMUHHUCTPATUBHU MEPKH, TaKa M BbPXY CbBPEMEHHUTE MY H3MEPEHUS B
KOHTEKCTAa Ha HAlMOHAJIHMS TpPAaBEH MPEXOJl W Ha H3UCKBAHUATA, KOUTO
IPaBOTO Ha EBpONEHCKHUS ChIO3 HAJIAra.

Cnac CnacoB mnojara H3CIEIBAHETO CH BBPXY pa3OUpaHeTo, ue
MPUHYAUTEITHUTE AaJIMUHUCTPATUBHH MEPKH M3IIBIHSBAT KIKOYOBA pOJISl B
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3ama3BaHeTO HAa pefa U CUTYPHOCTTa U NPEICTaBIsABAT MHCTPYMEHT, KOMTO
Ibp’KaBaTa HW3I0JI3BA, 3a Jla pearupa IOpU 3amulaxa OT HapylLIeHUs Ha
oOlIecTBEeHUsT pej 10 3aIlaXxy 3a HalMOHalHaTa curypHoct. Kato pasBuBa
¢unocopuara Ha TpyAa CH JOKTOPAHTHT JOKa3Ba, 4Ye Makap Ja ca
ChILIECTBYBAJIM NPE3 LU BT HA HAlIMOHATHATa HOPMOTBOPYECKA TPATULuS,
00XBaThT, MNPWIOKEHUETO U  EPEKTUBHOCTTA Ha MPUHYIAUTEITHUTE
aIMUHUCTPATUBHU MEPKU Ca C€ MPOMEHWIM B pe3yiaTaT Ha W3MEHUMBHS
COLIMAJICH, TOJIUTUYECKU U MTPaBEH KOHTEKCT.

Taka cneuuduunara  GOKYCUPAHOCT BBPXY  MNPUHYAUTEIHUTE
aIMUHUCTPATUBHU MEPKU € OCHOBaHA Ha HEOOXOUMOCTTa Ja ce pazbepe Kak
ChbBPEMEHHHUTE AbpKaBU OalaHCHpaT MEXIY 3ala3BaHETO HA CUTYPHOCTTA M
3allMTaTa Ha TPaXXJAaHCKUTE MpaBa U CBOOOJM B KOHTEKCTa HAa HApaCTBAIUTE
3amiaxu ¥ PUCKOBE, Ype3 WACHTHUPUIMPAHE HA HAW-TOOpUTE MPAKTUKUA U
IPUHIIMITY 32 OanaHcHpaHe Ha HEOOXOAUMOCTTA OT CUTYPHOCT ChC 3aUUTAHETO
HA OCHOBHMUTE TIpaBa W CBOOOJM Ha TpaxJaHUTe M JEeHHOCTTa Ha
OpraHu3aluuTe.

[ToaxoabT KbM HayYHHUS aHAJIU3 € EMIUPUYEH, KATO C€ J1aBaT PUMEpPHU
3a B3aUMOJICUCTBUE MEXKAY IPUHYIUTEIIHUTE aIMUHUCTPATUBHA MEPKHU U Hai-
YEeCTO MpWIAraHUTe MHCTUTYTH HA aJMUHUCTPATUBHOTO TMpPaBO U
aAMUHUCTPATHBHUS TPOLEC.

N3cnensaneTo 3a4nta MbPBONPOXOLUNTE B Ch3/1aBAHETO U OCMUCIISTHETO
Ha MHCTUTYTa HA NPUHYIUTEIHUTE aIMUHUCTPATUBHU MEPKH, OT KOMHUCHUSATA
Ha MBan EBcratneB I'emoB, npe3 Iletko CraitHoB u Kuno JlazapoB 1o
CbBPEMEHHUTE aBTOPH, KaTO IMpEeMHHaBa KPUTUYHO TNIpe3 crapara U
JefcTBallaTa MpaBHa ypeada Ha HMHCTUTYTA, 3a Ja CE€ BIMILE YCIEIIHO B
[poLEeca HA YChbBBPUIEHCTBAHETO MY.

CpabpkaTeneH LEHTbP Ha HW3CJIEJBAHETO € CPaBHUTEIHOINPABHUAT

dHaJIM3 Ha HHCTUTYTAa Ha IPUHYAUTCIHHUTC aJIMHUHUCTPATHBHH MCPKHU B



KOHTUHEHTAJIHAaTa MpaBHA CUCTEMa M AHIVIOCAKCOHCKOTO TMPaBO U
MPUIIOKEHUETO MY B KOHTEKCTA Ha MPABOTO HAa EBpoNENCKus Chl03 U HayKaTa
3a 3alMTaTa Ha IpaBaTa Ha YOBEKa U rpakJIaHuHA.

Kato mounBa Ha ycTaHOBEHU HAYYHU MPEANOCTABKU KaTo pa3OupaHeTo,
Y€ M3MOJI3BAHETO HA aAMUHUCTPATHBHA MPUHY/IA CE€ U3pa3sBa B MPUIIAraHETO
Ha KOHKpETHa MspKa, n30paHa OT IJIOTO Pa3HOOOpa3ue OT MPUHYIUTEIIHU
aIMAHUCTPATUBHU MEPKH, Upe3 KOETO YIPaBIABAIIUAT CyOEeKT MMa 3a 1iei Ja
rapaHTHUpa 3aKOHHOCTTA U peja U ollecTBeHaTa 0€30MacHOCT U MPaBUITHOTO
U3MBJIHCHUE Ha 3aJbJDKEHUsITA HAa (U3UYECKUTE M IOPUIUYECKUTE JIMIIA,
NpEeABUACHN B MPAaBHUTE HOPMHU, JOKTOPAHTHT pa3BUBa MEPCIECKTHBATA Ha
WHCTUTYTa KbM OCHOBHaTa My I€Jd Ja MpeNoTBpaTsiBa HapyIIEHUs, 1a
NpeKpaTsiBaHE Ha HE3aKOHHU JCHUCTBUS U Ja OCUTYpsBa IPABUIHOTO
(GYHKIIMOHUpPAaHE Ha aJMUHUCTPATUBHUS MPOIIEC, KATO Hajara Haka3aHUE Ha
HApYILINUTEIA 110 aIMUHUCTPATUBEH PEL

IIpes Pycuss m Kwurait, npe3 ['epmanus, OOeIMHEHOTO KpaJCTBO U
ABctpanus, 1o EBpomneiickusi cpio3 u ObirapckaTta npaBHa JEHCTBUTEIHOCT,
JOKTOPAHTHT Ch3/1aBa YCEIIAHETO, Y€ U Y HAC CE 3HAE U OTCTOSIBA KAK CJIe/IBa
Jla C€ pa3BUBAT U IPWJIaraT OrpaHUYECHUSITa HA aAMUHUCTPATUBHATA NIPUHY/A,
B MHTEPECHA rpaXkJIaHUTE.

Karo w3ciaenBa moapoOHO CHBpPEMEHHUTE OBJITapCcKd  aBTOPH,
JNUACEPTAHTBHT [JONPHUHACSA 33 W3ACHABAHE HA BHUIOBETE NPUHYIUTEIHU
aIMUHHUCTPATUBHU MEPKU U 32 TIOCTABSHE HA TPAHUIIUTE HA MPUIIOKEHUETO HA
aJIMUHHUCTpPAaTUBHATA IPUHYAA B €BPONEHCKUS HOPMATUBEH KOHTEKCT.

CpneOHata TmpakTHKa 1O OTHOIIEHME Ha IMPWIAraHeTo Ha
NPUHYAUTEIIHUTE AJAMUHHCTPATUBHA MEPKU CE€ H3CJEeIBa IMPUCTPACTHO U
HaBCsAKbJAE. B npaktrkara Ha EBporneiickus ¢b o mpaBara Ha YOBEKa, C OrJIE]
Ha ThJIKyBaHeTOo Ha wi. 2 oT IIporokon Ne 4 xbm KoHBeHUMsATa 3a 3ammura

[IpaBaTa Ha YOBCKAa WU OCHOBHHTC CBO6OI[I/I OTHOCHO IIPpU3HABAHCTO HA HAKOHU



npaBa U cBOOOM, OCBEH Beue npopb3riaceHute B Kousenuusra u [IpoTokon
Ne 1, kakTO ¥ B MpakTHKaTa Ha HAITMOHAJIHU CHAWINILA, CE€ ThPCH MPOEKUHUATA
Ha 100puTe 00pa3y, KOUTO Ja CE Bb3IpHUEMAaT y Hac.

[IpyHOCHMTE MOMEHTH B IUCEPTALMATA CE€ YCTAHOBSIBAT B LIS 1 TEKCT,
HO clie/IBa a ce oToenexu npeioxenueto de lege ferenda B kBanuduxanusra
Ha BOJICU3SBICHUETO KaTO MPUHYIUTETHA aJMUHUCTpaTHBHA MspKa [a
OTIaJIHE ONpPENeNIHETO My NpU (POPMYIIMpPAHETO HAa 3aKOHOBATa pasnopenda,
3aIl0TO Ch3/1aBa 3aTPYAHEHUS B IPAKTUKATA.

Jpyro TakoBa mpeasioxkeHue € pasnopeaoute Ha wi. 22 u un. 23 3AHH
J1a ce mpuBHecaT B 001IUTE pa3nopeadu Ha AJIMUHUCTPATUBHOIIPOLIECYATHUST
KOJEKC, IOKOJIKOTO BOJICM3SIBIICHUATA [0 TMpWIaraHe Ha TMPUHYIUTEIHU
aIMUHUCTPATUBHU MEPKH HE MPEJCTaBIsIBAT HaKa3aHUsA

OcnopBaHeTo ~ Ha  3aKOHOCHOOpa3HOCTTa  Ha  IPUIIOKECHUTE
OPUHYIUTEIHU AJIMUHUCTPATUBHU MEPKH, KaTo BTOpa M HE3aAb/DKUTEIHA
(daza Ha aIMUHUCTPATUBHUS IPOLIEC, € MIPEeIMET Ha OCOOEH HMHTEepec Ha
JOKTOpaHTa, NpHU YHETO M3CJIEIBAaHE Ca H3YEpPNATENHO IIOCOYEHHU
JOKTPUHAJIHUTE pa30MpaHus 3a CIOKHOTO MOHATHE MIPABEH MHTEPEC, KaTo ca
JOCTUTHATU HW3BOJM IPU aHajIM3a Ha CHELUUAJIHUTE 3aKOHH, KOUTO HE ca
MO3HATH Ha aJIMUHUCTPAaTUBHONpaBHaTa TeopusTa. [IpaBHaTa BB3MOMXKHOCT 32
OCBIIECTBABAHETO HA TakaBa IPOBEpKa LEIM Ja OTCTPAHM IOPOLUTE B
HAIIPABEHUTE BOJIEU3SABIICHUS U PECIIEKTUBHO J1a IPEYCTAHOBH JCHCTBUETO UM.

W3npiHeHneTo Ha aAMUHUCTPATUBHOIIPABHY 33IbJKEHUS, KATO TpeTaTa
3abJDKUTENHA (a3a Ha aJIMUHUCTPAaTUBHUS TPOIEC, C€ pasriexkia ChC
ChOTBETHO HAa BAJKHOCTTa MY BHUMaHUeE OT aBTopa. M3puuHO € mouepTaHo, ye
0e3 Hes MPOIeChT HE MOXKE JIa C€ pa3BHe, Thi KaTO BCEKU aJIMUHUCTPATUBEH
aKT ce M3/1aBa 3a /Ja ObJe U3IIBJIHEH, a U3IBJIHEHUETO Ha TO3U aKT HE 3aBUCHU
OT BOJISITA HA aAMUHUCTPATUBHUS OpPraH, KOHTO € JIBKEH Ja MOCTUTHE Ta3u

OcJI Ha 3dKOHA4, KAaKTO IIPHUCTBIIM CaM KbM HM3IIBJIIHCHHC Ha HN3JaACHUA



aIMUHUCTPATUBEH aKT B ChOTBETCTBUE C MPABOMOIIMETO MO Wi. 9, an. 1 or
AIIK. IIpu akToBeTe, KOUTO 3acsrat HeOJarompuaTHO NpaBHaTa cdepa Ha
azgpecara U NOpakaaT 3aAbJDKCHUS, KATO MPUHYAUTEITHUTE aAMUHUCTPATUBHU
MEpKH, € €CTECTBEHO € aJApecarhT Jla CE ONMUTA J1a OCYETH U3IBbJIHEHUETO Ha
aKTa, ype3 crocoOUTe Ha KOHTPOJ 3a 3aKOHOCHhoOpa3HocT. Karo npeanocraBs
NPUHIINIA, Y€ H3IMBIHAEMOCTTa € ABDKMMAa OT MOMEHTAa Ha Y3HAaBaHETO,
aBTOPBT MPUBEKJA MOPEANIa OT IPUMEPHU OT CHEUUAIHUTE 3aKOHH, KOWUTO
couar, 4ye CaMHST aKT c€ 00e3CMUCIIsl, aKo He Ob/Ie U3IBJIHEH He3a0aBHO.

[Ipy npuiIOKEeHUETO Ha NPUHYAUTEIHA AJAMUHHCTpPAaTUBHA MsSpKa B
TUMUYHUSA CJIy4Yail JTUIICBA U3MCKBAHE 3a YBEJAOMSIBAaHE Ha ajpecara Ha akTa 3a
3all0YBaHE HA HAPOYHO MPOU3BOJICTBO W NPUBIWYAHE HA 3aUHTEPECOBAHU
CTpaHU ¢ orjeja Obp3usl XapakTep Ha TE3W MPOU3BOJACTBA. [Ipumep mMoxe na
ObJie 1aJieH ¢ MPUJIAraHeTo Ha HAKOU MPUHYAUTEIHN aIMUHACTPATUBHU MEPKH
o 3aKoHa 3a 3allKuTa Ha MOTpeduTes, 3aKoHa 3a OmMa3BaHe Ha OOIIECTBEHUS
ped MpH MPOBEXKIAHETO HA CIOPTHU MEPONPUSTHs, 3aKOHA 3a OBITapCKUTE
JUYHU JOKYMEHTH, 3aKOHA 3a 3al[uTa Ha KOHKYpPEeHUHMATa M 3akoHa 3a
eHepreTHKara.

[IpuHyauTenHuTE AAMUHUCTPATUBHU MEpPKHM ca HMHCTPYMEHT Ha
Ibp)KaBaTa 3a o0e3leuaBaHe Ha 3aKOHOCHOOPA3HOTO OCHINECTBSIBAHE Ha
ONPEAEIECHU IPABOOTHOLICHUSI 4pe3 IpUJIaraHe Ha Jbp>KaBHATA MPHUHY/A.
TsaxHara wmen, 3a pasjauka OT aJIMUHUCTPATUBHUTE HAKa3aHUsA, KOWUTO
CaHKIHOHMPAT OCHIIECTBEHO HEITPABOMEPHOTO MOBEICHUE, € a IPEAOTBPATAT
V3BBPUIBAHETO HA aIMUHHUCTPATUBHO MPABOHAPYIICHUE WJIU J1a IPEIOTBPATAT
HaCTBIIBAHETO HA BPEIHUTE MOCIIEINIM OT BEYE U3BBPILIEHO MPABOHAPYILIECHUE;
J1a IIPEYCTAHOBSAT BEY€ 3all0YHAIIO U MPOABIKABAIIO MPABOHAPYILIEHUE WIIU 14
OTCTPAHAT HACTBIIWJINATE BEYE BPEIHU MOCIEAULINA OT OCHIIECTBEHO

paBOHaApYIIEHUE N0 cMUChIa Ha wi. 22 3AHH.



Tasu chllecTBeHa pas3niMka B 1elra Ha jABere ¢GopMu  Ha
aJMUHUCTpPATUBHA MPUHYJA OOyClaBs U Pa3IUKUTE B MPaBHUTE CIIOCOOM 3a
TSAXHOTO HaJIaraHe W U3ITbIHEHUE.

OT engHa cTpaHa HEM3MBIHEHUETO Ha BIS3JIAa B CWJIAa MPUHYIUTEIIHA
aJMUHUCTPATHBHA MApPKA € OCHOBaHHUE 3a HajaraHe Ha ryioda mo pena Ha 287
ot AIIK, ot npyra ctpana, BUIHO OT IIUTUPAHATa HOPMA, HEU3II'BIHEHUETO € U
OCHOBaHHUE 3a HaJaraHe Ha MMYIIECTBEHA CaHKIMs, KOETO CIIOpej MaBTopa
3ao0ukans npuHuna ne bis in idem. Ipeanoxennero de lege ferenda e To3u
TEKCT Ja ObJe OTMEHEH WIM HW3MEHEH, 3a Jla CHhOTBETCTBA Ha OOIIUTE
MOJIOXKEHHUS Ha a/IMUHUCTPATUBHOTO HAaKa3BaHE.

N3Tounnnute Ha mnpaBoto Ha EC mnpenBmwxkaar HEMOCPEICTBEHO
NpuwiaraHe Ha NPUHYIUTETHU aJIMUHHCTPATHBHU Mepku. llpuHynureneH
XapakTep MOXe Jia ce ThpCu Hanpumep B wi. 6, § 2 Ha J{lupextusa 92/43/ENNO
Ha CobBera oT 21 maif 1992 r. 3a oma3BaHe Ha €CTECTBEHUTE MECTOOOUTAHUS U
Ha nuBata ¢iopa u ¢ayHa, KOWTO MPEABIKIA, Y€ IbP)KaBUTE WICHKH B3eMar
MOJIXO/ISAIIM MEPKH 32 TIPEIOTBPATIBAHE B CIICIIUAIHUTE 3aIIUTEHN TEPUTOPHUH
Ha BJIONIABAHETO HA CBHCTOSIHUETO HA ECTECTBEHUTE MECTOOOMTAHUS Ha
BUJIOBETE, KaKTO M OOE3MOKOsSBaHE Ha BUJOBETE, 32 KOUTO Ca OIpPEACIICHU
TEPUTOPUUTE, JTOKOJIKOTO TOBa OOE3MOKOSIBAHE MOXKE Ja MMa 3HAYUTEIHO
BB3J/ICICTBUE C OIJIe/ Ha IEJIUTE Ha IUPEKTUBATA.

AHanu3bT Ha MPUIOKEHUETO HAa MPUHYJIUTEIHUTE aJIMUHUCTPATUBHU
MEpPKM B chenuamHuTe cdepu uMa TNPUHOCEH XapakTep, MOpaau
3a1bJI00YEHOCTTa HAa U3CIICIBAHETO U MHOXKECTBOTO MIPUMEPHU C MPAKTUYECKO
3Ha4YECHHUE.

KangupatbT wuMa eaguHajgecer nyOauMKanuM 1O  TemMara Ha
JTUCEPTAMOHHUS TPY.

B 3akmtoueHne qaBaM nmoJIoKUTETHA OLIEHKA Ha TPY/la, HAa IPUHOCHUS MY

XapakKTep U CbOTBCTCTBUCTO MY Ha IIPHUIIOKHUMHUTC 3aKOHOBH U ITOA3dKOHOBH



W3UCKBAHUS U MpeajiaraM Ha HAyYHOTO JKYPH J1a riIacyBa 3A MPUCHKIAHETO

Ha Hay4yHaTa W oOpa3oBaTelHa CTENeH MOKTop mo mpaBo Ha Cmac KoctoB

Crmacos.

13.09. 2024 r.

rp. Codus npod. 1-p Mapus I'aspausioBa CiaBoBa



To

The Chairperson of the Scientific

Jury, according to Order No RD-09-50
of 03.07.2024 of the Director of ISL of
the Bulgarian Academy of Sciences.

REVIEW

by Prof. Maria Gavrailova Slavova, Ph.D.
Faculty of Law, Sofia University ‘St. Kliment OQhridski’

Re: Dissertation of Spas Kostov Spasov, full-time doctoral student at the
Public Law Section of COI on the thesis ‘Coercive administrative measures’
for the award of a doctoral degree in law in the field of higher education 3.
Social, Business and Legal Sciences, professional field 3.6. Law, consulted by
Prof. Dr. Vesselina Kanatova-Buchkova

Dear chairperson,

By Order No RD 09-50/03.07.2024 of the Director of the ISL of the Bulgarian
Academy of Sciences for the appointment of a scientific jury for conducting a
procedure for the defence of the dissertation on the thesis ‘Coercive administrative
measures’, by Spas Spasov, a full-time doctoral student in the ‘Public Law’ section
of COI, doctoral programme ‘ Administrative Law and Administrative Procedure’, for
the award of the scientific and educational degree of Doctor of Law, | was appointed
a reviewer of the dissertation. The dissertation presented for review and the
accompanying materials show that the legal requirements for the public defense of
the dissertation are met in accordance with the Law on the Development of the
Academic Staff of the Republic of Bulgaria, PPZRASRB and the Rules for the

Conditions and Procedure for Acquisition of Scientific Degrees and Occupation of



Academic Positions at the Institute of Practitioners of the Bulgarian Academy of
Sciences.

The documentation submitted to the scientific jury shows that the applicant has
graduated in law from the Faculty of Law of Sofia University ‘St. Kliment Ohridski’
and was enrolled as a doctoral student, accordingly discharged in November 2023,
with the right of defending the dissertation on the basis of which the order was issued.
The dissertation is devoted to a topic that is a natural part of the theory of
administrative law and the administrative process and for which it cannot be claimed,
as it is customary in most of the dissertations, that it is exploring a new legal institute
and that previous studies are lacking or scarce in its field. ~ The subject of the
dissertation research is an integral part of all university courses and it is a subject of
a series of doctrinal efforts. This characteristic of the thesis shows the research was
difficult, but it’s undeniable contributions ranks it among the achievements in modern
Bulgarian and European law.

Spas Spasov's scientific research is focused both on clarifying the traditional legal
institute of coercive administrative measures and on its modern dimensions in the
context of the national legal transition and the requirements imposed by European
Union law.

Spas Spasov bases his research on the understanding that coercive administrative
measures play a key role in maintaining order and security and are a tool that the state
uses to respond to the threats against the public order and to national security. By
developing the philosophy of his work, the doctoral student proves that although the
coercive administrative measures have existed throughout the national legislative
tradition, their scope, application and effectiveness have changed as a result of the
changing social, political and legal context.

Thus, the specific focus on coercive administrative measures is based on the need to
understand how modern states balance the preservation of security and the protection
of civil rights and freedoms in the context of increasing threats and risks, by

identifying best practices and principles of balancing the need for security with
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respect to the fundamental rights and freedoms of citizens and the activities of
organisations.

The approach to scientific analysis is empirical, giving examples of interaction
between coercive administrative measures and the most commonly applied institutes
of administrative law and the administrative process.

The study respects the pioneers in the creation and rationalisation of the institute of
coercive administrative measures, from the commission of Ivan Evstatiev Geshov,
through Petko Staynov and Kino Lazarov to contemporary authors, passing critically
through the old and current legal framework of the institute in order to successfully
fit in the process of its improvement.

The content center of the study is the comparative legal analysis of the institute of
coercive administrative measures in the continental legal system and Anglo-Saxon
legal system and its application in the context of European Union law and the science
of the protection of human and citizen's rights.

Based on established scientific prerequisites, such as the understanding that the use
of administrative coercion consists in the application of a specific measure chosen
from the whole variety of coercive administrative measures, through which the
governing entity aims to ensure law and order and public safety and the proper
performance of the obligations of natural and legal persons provided for by legal
norms, the doctoral student develops the perspective of the institute to its main
purpose of preventing violations, stopping illegal acts and ensuring the proper
functioning of the administrative process by imposing an administrative penalty on
the offender.

Researching through Russia and China, through Germany, the United Kingdom and
Australia, to the European Union and the Bulgarian legal reality, the doctoral student
creates the feeling that we also know and defend how the restrictions of
administrative coercion should be developed and applied in interesting citizens.

By examining in detail the contemporary Bulgarian authors, the dissertation

contributes to clarifying the types of coercive administrative measures and to setting

11



the boundaries of the application of administrative coercion in the European
normative context.

Case-law on the application of coercive administrative measures is examined in a
biased manner and everywhere. In the case-law of the European Court of Human
Rights, in view of the interpretation of Article 2 of Protocol No 4 to the Convention
on Human Rights and Fundamental Freedoms concerning the recognition of certain
rights and freedoms, in addition to those already proclaimed in the Convention on
Human Rights and Fundamental Freedoms and Protocol No 1, as well as in the case-
law of national courts, the projection of the good models to be adopted in Bulgaria is
sought out.

The dissertation contributions are spread out its text, but the proposal de lege ferenda
about the classification of the declaration as a coercive administrative measure to
substitute its definition in the formulation of the legal provision because it creates
difficulties in practice, has to be outlined.

Similar in significance is the proposal to transpose the provisions of Articles 22 and
23 of the ZANN into the general provisions of the Administrative Procedure
Code/APC/, in so far as declarations of intent for the application of coercive
administrative measures do not constitute penalties.

The challenge of the legality of the applied coercive administrative measures, as a
second and optional phase of the administrative process, is of particular interest to
the doctoral student, whose research exhaustively sets out the doctrinal
understandings of the complex concept of legal interest, and conclusions are reached
in the analysis of special laws that are not known to administrative law theory. The
legal possibility of carrying out such an examination is intended to correct the defects
In the declarations of intent made and, respectively, to suspend their operation.

The fulfillment of administrative legal obligations, as the third mandatory phase of
the administrative process, is considered with due regard to its importance by the
author. It is explicitly stressed that without it, the process cannot develop, since every
administrative act is issued to be enforced, and the enforcement of the act does not

depend on the will of the administrative authority, which is obliged to achieve the
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objective of the law, as it proceeded to implement the issued administrative act itself
in accordance with the power under Article 9(1) of the APC. In the case of acts
adversely affecting the legal sphere of the addressee and giving rise to obligations,
such as coercive administrative measures, it is natural for the addressee to attempt to
frustrate the implementation of the act by means of review of legality. Presupposing
the principle that enforceability is due from the moment of learning, the author gives
a series of examples from the special laws that show that the act itself becomes
meaningless if it is not implemented immediately.

In the application of a coercive administrative measure, there is typically no
requirement to notify the addressee of the act of initiating ad hoc proceedings and to
involve interested parties in view of the expeditious nature of those proceedings. An
example might be given by the application of certain coercive administrative
measures under the Law on Consumer Protection, the Law on the Protection of Public
Order in the Conduct of Sports Events, the Law on Bulgarian Personal Documents,
the Law on Protection of Competition and the Energy Law.

Coercive administrative measures are an instrument of the state to ensure the lawful
performance of certain legal relationships through the application of state coercion.
Their purpose, unlike administrative penalties which penalise unlawful conduct, is to
prevent an administrative offence from being committed or to prevent the harmful
consequences of an offence already committed from occurring; to put an end to an
infringement that has already begun and is continuing, or to eliminate the harmful
consequences of an infringement that has already occurred according to the meaning
of Article 22 ZANN.

This fundamental difference in the purpose of the two forms of administrative
coercion also determines the differences in the legal means of imposing and enforcing
them.

On the one hand, non-compliance with a final coercive administrative measure gives
rise to the imposition of a fine under Article 287 APK and, on the other hand, it is
apparent that non-compliance also gives rise to the imposition of a financial penalty,

which, according to the applicant, circumvents the principle ne bis in idem. The
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proposal de lege ferenda to repeal or amend that provision in order to bring it in line
with the general principles of administrative penalties is made.

The sources of EU law provide for the immediate application of coercive
administrative measures. Compulsory nature can be found, for example, in Article
6(2) of Council Directive 92/43/EEC of 21 May 1992 on the conservation of natural
habitats and of wild fauna and flora, which provides that Member States are to take
appropriate steps to avoid, in the special areas of conservation, the deterioration of
natural habitats and the habitats of species as well as disturbance of the species for
which the areas have been designated, in so far as such disturbance could be
significant in relation with the objectives of the directive.

The analysis of the application of coercive administrative measures in the special
spheres is of a contributing nature due to the depth of the research and quality of the
examples with practical significance.

The candidate has published eleven articles on the thesis of the dissertation.

In conclusion, | give a positive assessment of the work, its contributions and its
compliance with the applicable legal and sublegal requirements, and | am proposing
to the scientific jury to vote FOR the award of the scientific and educational degree

of Doctor of Law to Spas Kostov Spassov .

13.09. 2024
Sofia Prof. Maria Slavova, PhD
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