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OcHosanue 3a npeocmassne HA peyeH3Usma:. y4acTue B ChCTaBa Ha HAYYHOTO XKYpH IO
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I. Mugopmanus 3a 1ucepranra.

HucepranTkata € 3ayucieHa B 3ajJoyHa (opMa Ha JOKTOPAHTYpa IO JOKTOPCKa
nporpaMa ,,AJIMUHUCTPAaTUBHO NPAaBO M aJMUHUCTPATHUBEH Mpolec” OT HaydyHa obiact 3.
Couuannu, CTOMAHCKU U MPaBHU HayKH, podecronanHo Hanpasienue 3.6. [IpaBo, chriacHo
zarmoBer Ne PJ1-09-130 ot 20.12.2018 r. Ha nupekropa Ha WHcTHTyTa 3a AbpkaBaTa U

npasoto npu bAH.

HucepranTkata € 3aBbpIIWIa IOPUAUYECKOTO cu  oOpazoBanue B Codwuiicku
yHuBepcurter ,,CB. Knument Oxpuncku npes3 2018 r., cbe cnennanmsanuu: [IpaBopasgasane,
[Ty6nuyna agmMuHMCTpanus, MeXAyHapoJHO MpaBO M MEXAYHAPOJHH OTHOUIeHusd. B

aMKHUTE Ha OOYYEHHETO € OCBINECTBIIA MOOMIIHOCT IO mporpama ,,.Epaszsm +° B Muiano
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Wrtanus, kakTo W TpakTUUecKo oOydeHwe Mo TpoeKT ,,CTyIeHTCKH TMPaKTHUKUA® Ha
MUHHCTEPCTBOTO Ha 00Pa30BaHUETO U HayKaTa.
3a mepuoja Ha JIOKTOpaHTypaTa ca HU3MbJIHEHM BCUYKH HW3HCKBAHHS, KOUTO Ca

3aJI0KCHU B MHAWBUAYAJIHHUS I1JIaH.

II. O61ma xapakTeprcTHKa Ha IPEICTAaBEHUS JUCEPTAIIIOHEH TPY/I.

TpynsT € crobpazeH ¢ m3uckBanusta Ha wi. 27 ot [IIIBPACPB. Crpykrypupan € B
MeT 4acTH, 254 CTpaHUIy, BKIOYUTEIHO C YBOJAA, ChAbPKAHUETO, CIIUCHK HA M3IMOJ3BaHATA
nuTepaTrypa, JAeKiapanus 3a OpUTMHAl ¢ TpPUMEp Ha NPEIOJUIUATIHO 3aluTBaHE.
bubmmorpadusra Bkmroua 158 wm3TouHmka Ha OBJTapCKU W 4yX[ e3uK. LluTupanusrta mox
nuHUS ca o0mo 228. O6eMbT Ha U3CIEABAHETO, KAKTO U M3MOJI3BAHUTE U3TOUHHUIM COYaT 3a
MIPOBEJICHO CEPHO3HO Hay4yHO u3cienBaHe. JloktopanTtsT uma eaunanecet (11) myOnukanuu

I10 TEMAaTa Ha AUCCPTAIUOHHUA TPYA, KOCTO AaJICY HAAXBBHPIIA MUHUMAITHUTC U3NCKBAHUS.

Hucepranusita € CTpyKTypHUpaHa CbOOpa3HO IIpeaMeTa Ha U3CIe[BaHe, KaTo
IpernopbuBaM BMECTO 4acTH, TemaTa Ja ce obocoOu B riaBu. Temara € akTyajgHa Karo
HEeu3cJe/BaHa B JOCTaTbyHA CTENEH B paMKUTE Ha AJMUHUCTPATUBHOTO MPaBO M IPOLEC,
KbJIETO BB3MOKHOCTTA 3a MPEIOJUIMAIIHO 3allUTBaHE C€ Ipujara, I0 Cuilara Ha
cyocuauapHoTo mpemnpamiane no wi. 144 AIIK, Ha ocHoBaHue I'paxkiaaHCKusl mpolecyaneH
KOZIeKC. AKTyaJTHOCTTa Ha M3CJIEeIBAHETO CE Hajlara U oT 3aJb/DKEHUETO Ha OBIArapcKus ChJ
Jla TIOCTaHOBSIBA aKTOBETE CH KAaKTO ChOOPAa3HO BHTPEIIHMUS NIPABOB PEJl, TaKa U MPH ClIa3BaHE
Ha npaBoto Ha EC, oco0eHo B ciyuyauTe, KOTaTO ca HAJIMIE CbMHEHHS 3a KOJHU3HS MEXIY
HallMOHAJTHOTO M €BPONEMCKO  3aKkOoHOAATencTBO. [IperoguuuanHOTO 3amuTBaHE B
aJIMUHUCTPATUBHUS NPOIIEC CHIIO TaKa MOXKE J1a Ce ONPEAEIH U KaTo MpolecyaleH crnocod 3a
MIPEIBAPUTENIHOTO o0e3MeyaBaHe NMPAaBUIHOCTTA HAa ChACOHUS aKT, a OTTaM U OCYyeTsIBaHE Ha
BB3MOXHOCTTA 32 MpPETEHANpPaHE HAa BPEAM 3apajyl ChUIECTBEHO HapylllaBaHE Ha MPaBOTO Ha

Crro3a (wr.28 30/10B).

B II'bpBUA pa3[iClI Ha TCMaATa ,,HOHSITI/IG 3a MPErOAUIAIHO 3alMTBaHE™ € pasricaano
IMOHATHUETO ,,IPCHOJUITUAITHO Sal'II/ITBaHe“, HETOBOTO CBHBAbPKAHUEC, KAKTO W € HalpaBCHO
pasrpaHUYCHUC OT CPOAHH IMPABHU HHCTUTYTHU. HanpaBeH € WU HUCTOPHUYCCKHU MPCTICa Ha
Pa3BUTHUCTO Ha HWHCTUTYTA, HAPCHA C HU3SACHABAHC HAa HCTOBOTO CbAbpIKAaHUC. HaMI/IpaM, qc

MOCOUEHOTO Ha cTp. 14 monstue ,,prejudicial conclusion®, mpeaeHo OT aHMIIHMIICKKA € HETOYHO



YIIOTPeOCHO, KaTO MPAaBHUAT TEPMHUH € TO3U, TIOCOUYCH B OCNEKKHUTE IO JMHUS, & UMCHHO:
Hpreliminary ruling”“. ToBa e Ttaka, Thii karo pemenunero Ha CEC 1o wuckane 3a
MPEIOIUIMATHO 3alluTBaHe He ¢ 3akimodenue (conclusion), a ceaeben akt (ruling), xoiito e
3aBJDKUTENICH HA 3alKTBallaTa HAalMOHANHA ropucAuKims. CromensM IOCOYBAaHETO, 4e
MPCIOUIMATHOTO 3alUTBaHE  OCBEH Y€ Ch3/1aBa BBH3MOXKHOCTH 3a NPUBEXKIaHE Ha
OBArapcKOTO TpaBopa3faBaHe B CBOTBETCTBHE C Jo0Opara aaIMHUHHCTpPAaTUBHA U
npaBopasjaBaTeqHa Tnpaktuka Ha EC, HO e W wu3pa3 Ha CHTPYAHUYECTBO MEXKIY
HAIIMOHATHOTO W OOIIHOCTHOTO TpPaB M MEXaHW3bM 3a YHH(DUIUpaHE Ha IMpaKTHKaTa IO
npuioxenneTo Ha npaBoto Ha EC. CroxensiM BHXKIaHETO CHIIO Taka, Y€ MPEHIUIHATHOTO
3alUTBaHE € MPOIeCyalieH WHCTPYMEHT (crmoco0), T.e. MHCTHTYT Ha mporeca. Ot mapyra
cTpaHa obadye HamHpam, 4ye He MOXeE Jla c€ TOBOPH 3a ,,IpaBHA MPHUPOJAa HA NPUHIUIIUTE HA
MPEIOTUIMATTHOTO 3alUTBAHE , KOUTO CIYXaT, CIIOPEe]] aBTOpa 3a 00sSCHECHHUE Ha MPUYMHATA 32
Ch3/IaBaHETO My KaTO IMPaBHJIO 3a MOBelIeHHE (IIpaBHa HOpMa). MHEHHETO MU €, 4e
MNPUHOUIIWATEC HAa AIAMUHUCTPATUBHUA IPOLEC Ca BBBCACHHU B ATIIK xaro usmckBaHusa 3a
3aKOHOCHOOPA3HOCT HA BCAKO €IHO MPOU3BOJICTBO IO KOJIECKCAa U HAMHUPAT MPOSIBIIEHUE KAKTO
B aKTOBeTe, JIeHCTBHATA W O€3]CCTBUATA HA AJMUHUCTPATHMBHUTE OpraHU, Taka U B
MpOIECYaATHUTE CIOCOOU, Upe3 KOUTO Te Ce m3pa3sBaT. ToBa Ye IO IMOBOJ Ha KOHKPETHO
nperoauimanio 3anuTeane CEC e o0ChauT NpuHIKIIA Ha TPOIOPIUOHATHOCTTA, HAIPUMED,
He 000CHOBaBa BH3HHKBAHE HA CAMOCTOSITETHH MPUHIUITA HA CaMUsl MPABEH MHCTUTYT (CTP.
32). [IpenopbkaTa MU € B Ta3M YacT Ha M3CIEIBAHETO, CBbp3aHa C MPUHIMIIUTE, aBTOPHT Ja
pasriieza Kou NpuHOMIH oT npaBoTo Ha EC, BkirounTenHo u oT npakTukata Ha Cpaa Ha EC,
HE ca HaMEePWJIH OTPAKEHHE B HAIMOHAIHOTO 3aKOHOJATEINICTBO, OT €/IHa CTPaHa, a OT Jpyra
000CHOBaBAaT HEOOXOAMMOCTTAa OT THIKYBAaHE U MPUIOKEHHWE Ha MHCTUTYTa Ha
NPEIOANIINATTHOTO 3aUTBaHE.

B mppBaTa wact Ha M3CIEIBAHETO ca pas3rNIeAaHu U ,,CPOJHH " Ha MPEIOAMIUATHOTO
3aIlIMTBAHC UHCTUTYTHU KaToO ,,KOCBCH Ha)]30p“ — INOHATHEC, KOCTO HaMHpaM, 4€ HAMa OIlopa B
AAMUHUCTpAaTBHOIIpaBHAaTa TCOPHA, CBOTBECTHO KOCBCH KOHTPOJI BBHPXY IMIOA3aKOHOBHUTC
HOPMAaTHBHU aJIMUHHCTPATUBHHU aKTOBE, KAaKTO M KOCBEHMS KOHTPOJ Ha aMUHHCTPATHBHUS
aKT OT TpaXIaHCKHs chA. IlpaBu BredaTiieHHe, Y€ C€ CMECBAT IOHATHUATA ,,HAI30p* H
,KOHTPON“, KOHWTO IO TpPaBHJIO Ca CBBP3aHU C KOHTPOJA BBPXY MAEHHOCTTa Ha
AIMUHUCTPATUBHUTE OpTaHU B 3aBUCHUMOCT OT HETOBUA BUA — KOIraTo TOM ce OCBhIICCTBABA OT
BBHIIIHU Ha CHCTEMaTa OpTaHd Ce TOBOPH 3a ,,Ha30p", a KOraTo C€ OCHIIECTBSIBA B PAMKHUTE

Ha aJIMUHUCTpaTUBHATA CTPYKTYpa, ,,KOHTpos . [IpenoppyBaM TEPMUHUTE J1a C€ YEIHAKBST U



Ja ce ymoTpeOsiBaT ch0Opa3HO IENeHHS ChAbpiKaTeraeH ooxBar. Ha BHCOKO Hay4HO HHBO €
W3CIIEIBAHETO OTHOCHO KOCBEHUS ChJICOCH KOHTPOJ HA TPaXIaHCKHS Ch]I.

BbB BTOpaTa wacT Ha TemaTta € pasriieJlaHa IMpaBHAaTa ypeada Ha MHCTUTYTa Ha
,»[IPCIOIMIIMATTHOTO 3alUTBaHEe™, IMOCJIEJOBATETHO B OOIIHOCTHOTO IPaBO, HAIIMOHAIHOTO
MpaBo, MPABOTO HA APYrd CTPaHHU WICHKH, BKIIOUUTETHO € n3cieaBaHa npaktukata Ha CEC.
Ouepranu ca jiBeTe OCHOBHH xumoTe3u Ha wi. 267 JIOEC, cBbp3anu ¢ nmpaBoTo Ha U300p HA
HaI[MOHANTHATa OpUcIUKIUsI 1a ce 00bpHe KbM CEC wim He W 3aJbDKCHHETO Ja IMOAaje
MPEIOANIIMATHO 3allUTBaHE, KOTaTo pEIICHHEeTO HE MOMJIeKH Ha O0XKajlBaHE ChHIVIACHO
HaluoHamHOoTO npaBo. CroaensM M3BOJA Ha aBTOpPKATa, uye MbpBaTa XUIOTE3a, CBbp3aHa C
MpaBOTO Ha HM300p CB3IaZe HEETHOOOpa3HAa MPAKTHUKAa W JOBEJE N0 HEOOXOAMMOCTTa OT
YCTaHOBSIBAHE Ha TMpaBWIa, KOWTO Ja ,,0OrpaHMYaBaT u300pa dYpe3 yHH(HUIMpPAHETO HA
ycnoBusiTa Ha mpuiaraHero my* (ctp. 56). CnenBa ga ce otOenexu B Ta3W Bpb3Ka, ye
aHaornyHata Hopma Ha ui. 267 JIDEC e pasnopendara Ha uwi. 629, an. 2 I'TIK, kbaero
npeneHkara ganu ga o0wvae cesupan CEC e mpenocTtaBeHa Ha Cbhlla, YUETO PEUICHUE TOMJICKU
Ha oOxamBaHe. ChIBT, YMETO pEIICHHE, IMOJICKH Ha O0KallBaHE, MOXKE Ja HE YBaXKHU
MCKAaHETO Ha CTpaHaTa Ja ce€ OTHpPaBH MPEIOJUIMAIHO 3alMTBaHE 3a TBHJIKYBaHE Ha
pasnopenda WM Ha aKT, a ONPEJCIICHUETO My He TMOJJIeKH Ha oOxanBaHe (wi. 629, am. 2
I'TIK). Cbraacuo wi. 267, npemi. 3 JJIPEK, korato BBIPOCHT 3a THJIKYBaHE Ha MPABOTO Ha
EC e mnoBmurHat mnpej HauMOHAIHA OPUCIUKIMS, YHETO pEIICHWE HE TMOJIeKHA Ha
o0XxaliBaHe, Ta3W IOPUCAMKIMS € [JIbKHA Ja OTIpaBH MPEIOAMIIMATHO 3alluTBaHE.
CrnenoBatenHo HopMara Ha wi. 267, npeqi. 3 JIPEC BbBexIa 3a1bJDKEHUE 32 HALMOHATHUS
ChJ, JCUCTBAIl KAaTO TMIOCJEAHA WHCTAHIUSA, Ja OTIPaBU TNPCIOAUIIMAIHO 3alUTBAHE
HE3aBMCHMMO [laJli CYUTAa TOBa 3a HeoOXoaumMo wiaM He. Hamuie € B TO3M CMHUCHI
OrpaHMYaBaHEe Ha MPABOTO Ha MpEIeHKa Ha IMOCleHaTa WHCTAHIIMS, KOETO € TapaHIus, 4ue
OKOHYATEIIHOTO peIlleHHe MO JENOTO e ObJe MPaBUIHO OT €lIHa CTpaHa, a OT JIpyra, 4ye
npaBoto Ha EC mie Obae mpuiaraHo €IHAaKBO B OTICITHUTE JbpP>KaBH WICHKH. AHAJIOTUYHO
3aIbJDKEHHUE 3a OTIpaBsiHe Ha mperoaunuanto 3anuTBane 10 CEC 3a mocnegHaTa WHCTAHIIMS
e BbBesieHO B wi. 629, an. 3 I'TIK. CbrioacHo nmocoyeHata HoOpMa ChIbT, YAETO PEIICHHUE HE
MOANISKM Ha o0XKalBaHe, BMHATM OTIpPaBs 3alUTBaHE 3a TBHIKYBaHE, OCBEH KO2Amo
0M208OPBM HA 8LNPOCA NPOUSMUYA ACHO U HEO8YCMUCTIEHO om npeduwHo peutenue Ha Cvoa
na Eeponetickume obwHocmu unu 3Ha4eHUemo u CMUCHIbM HA panopeodbama uiu akma ca
MOIKOB8A SICHU, Ye He 0)Y0sam HUKAK8o cvbMHeHue. Pemakmusara Ha HOpMmara Ha wi. 629, an. 3
I'TIK namara u3BOA, 4ye OBIATAPCKUAT 3aKOHOAATEN Bh3Jara Ha KacallMOHHATa ChAeOHA

HHCTaHIUA IIPCLCHKATa 3a HCOGXO,[[I/IMOCTTa OT MNPCIOAUIHAIHO 3allMTBAHC Ha CEC.



Jokonkoro B xumotre3ara Ha npeaxogHo pemieHne Ha CEC OTHOCHO MOCTaBEHHS 3a
TBJIKYBaHE BBIIPOC MPEICHKATa Ha Chlla € CBeJieHa 0 (hopMaHaTa KOHCTATAIUS 32 HETOBOTO
HaJu4Ke, He € Taka BbB BTOpaTa aJITEpHATHBHA XUIIOTE34, IIPU KOATO HA Ch/Ia € MPeI0CTaBEeHa
mupoka quckpenrs. OCHOBAaTEIHOCTTA Ha UCKAHETO 3a nperoaunuaino 3anutBane Ha CEC e
MPEANOCcTaBeHa OT HAJIMYME Ha ChMHEHHE OTHOCHO 3HAYEHUETO W CMHUCHJIA Ha pasmopendara
WIM aKTa, MPWIOKUMH B IMPABOOTHOIIECHUETO — NpPEAMET Ha ChIeOCH KOHTpol. B To3m
CMHUCHJI HallMOHAJHATa ypeada Ha MPEIJAUIMAIIHOTO 3alUTBAaHE BBBEXIAa H3KIIOYCHUE,
KakBOTO HopMara Ha ui. 267, npemi. 3 JI®EC e npenuxaa. ETo 3amo npuHOCEH MOMEHT
Ha H3CJICJIBAHETO € IIOCOYCHUTE KPHUTEPHUH, KOWUTO OrpaHMYaBaT IPABOTO Ha H300p Ha
HallMOHATHUS ChJl IPU OTIpPaBsSHE HA MPEIOJAMIMAIHO 3alMTBAHE W HANPABEHUTE H3BOJIU B
Ta3u BpPb3KAa.

HambaHo cnomensM u3Boja, Y€ MO MPEHOAMIIMAITHOTO 3allMTBAaHE ChABT HE OTTOBaps
ype3 OOMKHOBEHO CTAaHOBHUIIE, a 4pe3 akT 1oj (opMara Ha peUIeHWE WM MOTHBHPAHO
onpesieleHre, KaTo HalMOHAJHATa IOPUCIUKIUS € JUThKHA Ja Ce ChoOpa3u C AaJ€HOTO
TBHJIKYBaHE IPHU pellaBaHe Ha BUCALIMSA mpen Hed crop (ctp. 64). B Tasu Bpb3ka aBTOPBHT
MpaBU M3BOJ] 3a XapakTepa Ha MPCHOAWIIMAIHOTO PEHICHHE KAaTo MPENEICHT M W3TOYHUK Ha
npaBo. M3BoabT ce 000CHOBaBa JONMBJIHHMTEIHO OT pasrjieaaHaTa ChAcOHAa MpaKTHKa W
MPAaBHOTO 3HAYEHHME Ha ClIy4au Ha MTPCIOJUIMATHO 3alHMTBaHE 3a MPaBOPa3[aBaHETO Ha
HAIlMOHATHUTE ChIUIUINA.

Bropara 4wact chappka CpaBHUTENHO-TIpaBEH aHalW3 Ha ypeabara Ha
MPEIOJIMLIAATTHOTO 3alUTBAaHE B PA3jIM4YHU JIbpKaBU 4JeHKH. [IpruHOCEH MOMEHT uMmaT
Pa3ChKIECHUATa OTHOCHO B3aWMOJICHCTBUETO Ha KOHCTUTYIMOHHUTE chauwnuiia ¢cb¢ CEC u
ouepTaHUTE Clydyau, MpU KOUTO TO HE MPOTHYA TNaako. [IpenmopbuBam na ce pa3Bue U3BOIBT
Ha CTp. 75 OTHOCHO MOCJIEIULINUTE NMPU HEOTHPABSHE HA MPEIOJIMLIUAIHO 3alIUTBAaHE HE CaMo
OTHOCHO HETPaBMJIHOCTTAa Ha CHIEOHHS aKT, HO M1 OTHOCHO BBH3MOKHOCTTA Jla C€ aHTaKupa
OTTOBOPHOCTTA Ha JbprkaBara 3a Bpeau. [I[pyHOCEH MOMEHT HW3CJIEBAHETO MMa B YacTTa
OTHOCHO BJIMSIHUETO Ha PEIICHUSTA IO MPEIOJUIMAIHUA 3alUTBAHUS, B YaCTHOCT OTHOCHO
aJIBOKaTCKUTEe  BB3HArpaxaeHwss 1o Hapexpbata 3a  MUHUMAIHHUTE  aJBOKATCKHU
BB3HarpaxaeHus (ctp. 80 u ci.).

B tperara yact Ha aucepraumsTa ,,II[pou3BoacTBO ce pasriaexaar MnpolecyaaHuTe
BBIIPOCH, CBBP3aHU C TPOM3BOJACTBOTO [0 HCKAHETO 3a TMPEIOJUIMAIHO 3aluTBaHE,
chOOpa3HO TpaBWiaTa Ha MPOW3BOACTBOTO, ypenenu B [Iponenypuus mpasuinHuk Ha CEC,
KOHUTO ce Hu3cleABa B MBIHOTA, BKIIOYUTETHO W TpaBHiaTa Ha OBP30TO MPEIOIUIIUATHO

IIPOU3BOJACTBO 01,06pa3H0 IIpaBHUJIHUKA. Pasrinexnma ce u IIpaKTUKaTa Ha CEC mo



MPEIOANIIMATHI 3alUTBaHMSI, OTIPABEHU OT OBIrapcKu aJIMUHUCTPATUBHU ChAUIIULIA.
[IpemmopbuBaM MPOU3BOACTBOTO Ja C€ IOMBIHU C aHAK3 Ha ypenodara Ha uHctutyTa B ['TIK,
KOSITO ce MpHJiara u Clie/iBa Jia ce Mpuiiara CyocuauapHo OT afMUHUCTPATHBHUSA ChA. B Taszu
4yacT € Hu3CcJelBaH BBIPOCHT 3a jeiictBuero Ha pemennero Ha CEC mo mperogunuanHu
3alMTBAHUA, KaTo MpernopbKaTa MH € U3pa3| KaTto*“ HOCAT B cebe cu crocoOHoCT (cTp. 139)
otHocHO pemenusara Ha CEC ga 6paar npenusupany, BKIOYUTEIHO U B U3BOJA Ha cTp. 149
,o0IlaTa KapTHMHa Ha >kuMBOTa“. HamupaM 3a IpPUHOCEH MOMEHT Ha U3CJIEIBAHETO
pasrpaHUyYeHHeTo MEXIy (aKyITaTUBHHS U 3abJKUTEIHUS XapakTep Ha MPOU3BOJCTBOTO
(ctp. 145) m mocodeHuTe B Tasu Bpb3ka chaeOHM akToBe Ha CEC mo mnperoaunuaiHua
3alUTBAHHUS.

B derBbprara wact ca u3CI€ABAaHU IPABHUTE IMOCIEAUIM HA PEIICHUETO II0
MPEIOANIIMATTHO 3aUTBAaHE, KaTO HANbBJIHO CHOJENISAM H3BOJa, Y€ € HaIWIEe KoyiebaHHe 3a
MPUJIOKEHUETO Ha HWHCTUTYTa, KOETO C€ OTpa3sBa Ha IMpaBHUS e(EeKT OT HEeroBOTO
nu3znon3Bane. IIpaBuiHO ce mocouBa, Y€ B IPAKTUKAaTa HAa HAUMOHATHUTE ChIWIMILA
CBILECTBYBa HEIOCIEAOBATEIHOCT M HECUTYPHOCT IpH IpWJIaraHe Ha NPUHLMIIUTE Ha
npaBotro Ha EC. ['maBara pasrnexna ,,[UIaHUPAHUTE W CIyd4allHU €PEeKTH OT MHCTUTYTa Ha
MPEIOANIIMATHOTO 3amUTBaHe, KaTo TMOCJIEeIULUTE ca pasliieaHd OT TJeJHa TOYKa Ha
CTpaHUTE B IPOU3BOJCTBOTO M HALIMOHAIHOTO M OOLIHOCTHO IpaBopasaaBaHe. lIpuHocen
XapakTep MMa U3BOJAa OTHOCHO MNPEHAMIMAIHOTO 3alMTBaHE KaToO CPEICTBO, KOETO JaBa
BB3MOXKHOCT Ha JJOJIHUTE UHCTAHIIMM J1a HE MpuJjiara peuieHus ot npaktukara Ha BAC, ako te
npoTuBopeyar Ha npaBoTo Ha EC, BKIIOUMTENHO M OTHOCHO IMOCOYBAHETO, Y€ ChAeOHATa
MIpaKTUKa € U3TOYHUK Ha MPaBO, HE3aBUCUMO OT XapaKTepa Ha [paBHaTa CUCTEMA.

[lerata wact Ha aucepTauMsTa 000CcO0sIBa MpENIOKEHUSATA HA JUCEpTAaHTKaTa 3a
M3MEHEHHME Ha 3aKOHOJIaTeJICTBOTO, PECIIEKTUBHO YCHhBBPIIEHCTBAHETO Ha MpaBHATa ypenoa,
KOATO cama 1o cebe cu MMa TpHHOCeH xapakrep. HampaBenu ca mpemioxenust de lege
ferenda 3a mpaBoro Ha EC. IToco4eHo e, 4e HAIMOHAJIHUTE MPCIOJUIMATHU 3alUTBAHUS
cle/Ba Ja ce H3ydyaBaT BHUMATEIIHO, KAaTO C€ MpOCie[sBa NEepClEeKTHBaTa, KOSTO Te
ouepTaBart, 3a Ja MOXKE MPOLECHT MO YEIHAKBSIBAHE HA IPAKTUKATa MO MPHIOKEHUETO HA

IIpaBOTO Ha EC J1a CTaHe IEHCTBUTEIITHO C(I)GKTI/IBCH.

B 3axniouenue: W3cneqBaHeTo ChCTaBiIsIBA CEPUO3EH HAaydeH TPYHA, KOWTO IOKa3Ba
yYMEHHTa Ha aBTOpa Jla aHaJlu3Hpa JETalIHO MpPaBHUTE MHCTUTYTH, YacT OT IpeaMeTa Ha
TeMara, Ja IOCTaBs aKLEHTH, Ja H30Jupa NpoOieMu, Aa MpaBH OOOCHOBAHM KPUTHYHU

6CJ'IC)KKI/I, KaKTO W JOa HU3BCXKOa COOCTBEHH IMpaBHU H3BOOHU. ETto 3amo u ocBeH mOCOYEHUTE



MIPUHOCHU MOMEHTH, TIPUHOC Ha M3CIICJIBAHETO ca npeioxenusara de lege ferenda, kouto ce

OCHOBaBAaT Ha 3az[1>n60qu I[MpaBCH aHAJIN3.

ChabpKaHUETO Ha JUcCepTalusATa OTroBaps Ha wi. 6, an.3 oT 3akoHa 3a pa3BUTHE Ha
aKaJeMUYHus cbeTaB B Peryonmka bearapus v Ha ui. 27, an.2 ot [III3PACPB. IlpencraBenun
ca HeoOXoaumus Opoil myOIWMKAaMM BHB BpPB3Ka C TeMmaTa, a 3HAUYUTEIHHIT O0eM Ha
u3noi3BaHa Oubmmorpadus coun 3a MpEru3HUs HAaydyeH IOAXOJ Ha JIOKTOpPAaHTKaTa KbM

H3CJICABAHUA BBIIPOC.

C ornen Ha TOPHOTO, YOEIEHO MpeasaraM Ha HAayYHOTO Kypu Aa ObJe MpUCHICHA
oOpa3oBaTeslHa W HaydHa CTENEH ,JJOKTOp™ M0 Hay4yHaTa crnenuainHocT 3.6 ,IlpaBo“ Ha

HNoanna bopucnasosa llyneBa, nokropanT B HcTUTYyTa 32 1bpkaBata u npaBoto pu bAH.

21.02.2023r. IToamuc:
[mpod. 1-p B. Byukosa/
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I. General information about the candidate

Joanna Shuleva has been enrolled as a PhD candidate in the doctoral programme
SJAdministrative Law and Administrative Process® from scientific field 3. Social, economic
and legal science, professional field 3.6. Law, in accordance with Order Ne RD-09-
14/30.01.2023 of the Director of the Institute of State and Law at the Bulgarian Academy of
Sciences.

The candidate is a Law graduate from Sofia University “St. Kliment Ohridski” in 2018
with specialization in Administration of Justice, Public Administration, International Law and
International Relations. Within the framework of the studies, she carried out a mobility under
the "Erasmus+" program in Milan, Italy, as well as practical training under the "Student
practices™ project of the Ministry of Education and Science.

For the period of the doctoral studies, all the requirements laid down in the individual

plan have been fulfilled.



I1. General characteristics and contributions of the dissertation.

The work meets the requirements of art. 27 of the Regulations for the Implementation
of the Law of the Development of the Academic Staff in the Republic of Bulgaria. The
dissertation work is structured in five chapters, in volume of 254 pages, including an
introduction, content, bibliography, declaration of originality and an example of a request for
a preliminary ruling. The bibliography consists of a total of 158 Bulgarian and foreign
publications with 250 footnotes in total. The volume of the work, as well as the sources used,
point out a serious scientific study. The PhD candidate has eleven (11) publications on the

topic of the dissertation, which far exceeds the minimum requirements.

The dissertation is structured according to the subject of research, and | recommend
that instead of parts, the study to be divided into chapters. The dissertation topic is actual as it
is not sufficiently explored within the framework of Administrative Law and Process domain,
where the possibility of a preliminary inquiry is applied, by virtue of the subsidiary referral
under Art. 144 APC, forwarding to the Civil Procedure Code. The relevance of the study is
also necessitated by the obligation of the Bulgarian court to issue its acts both in accordance
with the domestic legal order and in compliance with EU law, especially in cases where there
are doubts about a conflict between national and European legislation. The pre-trial inquiry in
the administrative process can also be defined as a procedural way to ensure in advance the
correctness of the judicial act, and hence thwarting the possibility of claiming damages due to
a substantial violation of the law of the Union under Art. 2b of the Bulgarian Law of State and
Municipality Liability.

In the first section of the dissertation "Concept of a Preliminary Ruling", the concept
of "preliminary ruling”, its content, as well as a distinction from related legal institutes have
been examined. A historical review of the development of the institute have been also made,
alongside with the clarification of its content. | find that the term "prejudicial conclusion”
referred to on page 14, spun from English, is inaccurately used, the legal term being that
indicated in the footnotes, namely: "preliminary ruling”. This is so because the decision of the
CJEU on a request for a preliminary inquiry is not a conclusion, but a ruling, which is binding
on the requesting national jurisdiction. | agree with the statement that the preliminary inquiry,
in addition to creating opportunities to bring the Bulgarian administration of justice in line

with the good administrative and judicial practice of the EU, is also an expression of
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cooperation between national and community law and a mechanism for unifying the practice
of applying EU law. | also share the view that the preliminary inquiry is a procedural tool
(method), i.e. institute of a procedural character. On the other hand, however, | find that one
cannot speak of a "legal nature of the principles of the preliminary inquiry"”, which serve,
according to the author, to explain the reason for its creation as a rule of conduct (legal norm).
It is my opinion that the principles of the administrative process are introduced in the APC as
requirements for the legality of every proceeding under the code and are manifested both in
the acts, actions and inactions of the administrative bodies, as well as in the procedural
methods by which they are expressed. The fact that, on the occasion of a specific preliminary
inquiry, the CJEU discussed the principle of proportionality, for example, does not justify the
emergence of independent principles of the legal institution itself (p. 32). My
recommendation is that in this part of the study, related to the principles, the author should
consider which principles of EU law, including the practice of the Court of Justice of the EU,
have not been reflected in national legislation, on the one hand, and justify on the other hand
the need for interpretation and application of the institution of preliminary inquiry.

In the first part of the research, institutes "related” to the preliminary ruling are also
considered, such as “indirect supervision” - a concept that | find has no support in the
administrative law theory, respectively indirect control over the by-law administrative acts, as
well as the indirect control of the administrative act by the civil court. It is noteworthy that the
concepts of "supervision” and "control" are mixed up, which as a rule are related to the
control over the activity of administrative bodies depending on its type - when it is carried out
by bodies external to the system, it is called "supervision”, and when carried out within the
administrative structure, "control”. | recommend that the terms be unified and used according
to the intended content scope. The research on the indirect judicial control of the civil court is
at a high scientific level.

In the second part of the dissertation, the legal regulation of the institute of the
"preliminary ruling™ is successively examined in the community law, the national law, the law
of other member countries, including the practice of the CJEU. The two main hypotheses of
Art. 267 TFEU related to the right of choice of the national jurisdiction to refer to the CJEU
or not and the obligation to submit a preliminary ruling when the decision is not subject to
appeal under national law. | share the author's conclusion that the first hypothesis related to
the right to choose has created a non-uniform practice and has led to the need of establishing
rules that "restrict the choice by unifying the conditions of its application” (p. 56). It should be
noted that the analogous norm of Art. 267 TFEU is the provision of Art. 629, para. 2 of the
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Civil Procedure Code, where the decision whether to appeal to the CJEU is vested in the court
whose decision is subject to appeal. The court, whose decision is subject to appeal, may not
grant the party's request for a preliminary ruling for the interpretation of a provision or an act,
and its decision is not subject to appeal (Article 629, § 2 of Civil Procedure Code). According
to Art. 267, proposal 3 DFEK, when the question of interpretation of EU law is raised before
a national jurisdiction, whose decision is not subject to appeal, this jurisdiction is obliged to
make a preliminary inquiry. Therefore, the norm of Art. 267, proposal 3 TFEU introduces an
obligation for the national court acting as last instance to make a preliminary inquiry whether
it considers it necessary or not.

There is, in this sense, a limitation of the right of judgment of the last tier, which is a
guarantee that the final decision of the case will be correct on the one hand, and that EU law
will be applied equally in the individual member states, on the other hand. A similar
obligation to submit a preliminary ruling to the CJEU for the last tier is introduced by Art.
629, para. 3 of the Civil Code. According to that rule, the court, whose decision is not subject
to appeal, always makes a request for interpretation, except where the answer to the question
derives clearly and unequivocally from a previous decision of the Court of Justice of the
European Communities or the meaning of the provision or act are so clear that they do not
arouse no doubt. The editing of the provision of Art. 629, para. 3 of the Civil Procedure Code
imposes a conclusion that the Bulgarian legislator assigns to the Cassation court the
assessment of the need for a preliminary inquiry of the CJEU. Insofar as in the hypothesis of a
previous decision of the CJEU regarding the question raised for interpretation, the judgment
of the court is reduced to the formal finding of its existence, this is not the case in the second
alternative hypothesis, in which the court is granted a wide discretion. The merits of the
request for a preliminary inquiry of the CJEU is presupposed by the presence of doubt
regarding the meaning of the provision or act applicable to the legal relationship - subject to
judicial review. In this sense, the national regulation of the preliminary inquiry introduces an
exception, such as the provision of Art. 267, proposal 3 TFEU does not provide. Therefore, a
contributing point of the study is the specified criteria that limit the right of choice of the
national court when making a preliminary inquiry and the conclusions drawn in this regard.

| fully share the conclusion that the court does not respond to the preliminary inquiry
by means of a simple decision, but by means of an act in the form of a decision or a reasoned
definition, and the national jurisdiction is obliged to comply with the given interpretation
when deciding the dispute pending before it (p. 64). In this regard, the author draws a

conclusion about the nature of the preliminary ruling as a precedent and a source of law. The
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conclusion is further substantiated by the reviewed case law and the legal significance of
preliminary inquiry cases for the administration of justice by national courts.

The second part contains a comparative legal analysis of the system of preliminary
inquiries in different Member States. The reflections on the interaction of the constitutional
courts with the CJEU and the outlined cases in which it does not proceed smoothly have a
contributing moment. | recommend developing the conclusion on page 75 about the
consequences of not making a preliminary inquiry, not only about the incorrectness of the
judicial act, but also about the possibility of engaging the responsibility of the state for
damages. The research has a contributing point in the part regarding the influence of the
decisions on preliminary inquiries, in particular regarding the attorney's fees under the
Ordinance on the minimum attorney's fees (p. 80 et seq.).

In the third part of the dissertation, "Proceedings", the procedural issues related to the
proceedings on the request for a preliminary ruling are considered, in accordance with the
rules of the proceedings regulated in the Rules of Procedure of the CJEU, which is examined
in full, including the rules of the rapid preliminary proceedings in accordance with the rules.
The practice of the CJEU on preliminary inquiries made by Bulgarian administrative courts is
also examined. | recommend that the proceedings be supplemented with an analysis of the
regulation of the institute in the Civil Procedure Code, which is applied and should be applied
subsidiarily by the administrative court. This part explores the question of the effect of the
CJEU decision on preliminary inquiries, and | recommend that expressions such as "capable”
(p. 139) of CJEU decisions be clarified, including in the conclusion on p. 149 "the big picture
of life." I find the distinction between the optional and mandatory nature of the proceedings
(p. 145) and the judicial acts of the CJEU on preliminary inquiries to be a contributing point
of the research.

The fourth part explores the legal implications of the preliminary ruling, fully sharing
the conclusion that there is a hesitation to apply the institute, which affects the legal effect of
its use. It is rightly pointed out that there is inconsistency and uncertainty in the practice of
national courts when applying the principles of EU law. The chapter examines the 'intended
and unintended effects of the institution of the preliminary inquiry', the effects being
considered from the perspective of the parties to the proceedings and national and Community
justice. Contributing is the conclusion on the preliminary inquiry as a tool that enables the
lower courts not to apply decisions from the practice of the Supreme Court if they contradict
EU law, including on the indication that the case law is a source of law, regardless of the

nature of the legal system.



The fifth part of the dissertation sets out the author's proposals for amending the
legislation, respectively for the improvement of the legal system, which in itself has a
contributing nature. Proposals de lege ferenda for EU law have been made. It is stated that
national preliminary inquiries should be studied carefully, following the perspective they
outline, so that the process of unifying practice in the application of EU law can become truly
effective.

In conclusion: The research constitutes a serious scientific work, which shows the
author's skills to analyze in detail the legal institutes, part of the subject of the subject, to
emphasize, to isolate problems, to make justified critical remarks, as well as to draw his own
legal conclusions. That is why, and in addition to the mentioned points of contribution, the
contribution of the research are the proposals de lege ferenda, which are based on a thorough
legal analysis.

The content of the dissertation complies with Art. 6, paragraph 3 of the Act on the
Development of the Academic Staff in the Republic of Bulgaria and of Art. 27, § 2 of the
Regulations of its Implementation. The necessary number of publications related to the topic
of the dissertation is presented, and the considerable volume of used bibliography sources to

the precise scientific approach of the doctoral student to the researched question.

In view of the above, | strongly suggest to the Scientific Jury that the educational and
scientific degree "doctor" in the scientific specialty 3.6 "Law" be awarded to Joanna

Borislavova Shuleva, a doctoral student at the Institute of State and Law of BAS.

February 21%, 2023 Signature:
/prof. Dr. V. Buchkova/



