PENEH3MUA

ot nipod. Mapeapuma Hsanosa Yunosa, 1.10.H., mpodHeCHOHATHO HAMIPABICHUE
,,lIpaBo” (3.6.) mo Hay4yHaTa creuaiIHocT ,,HakazarenmHonpolecyaiHo mpaBo*,
npenojasaren B CY ,,C. Knument Oxpuncku”, FOpuauuecku gakynrer,
Ha3HaueHa chC 3anoBen Ha J{upekTopa Ha MIHCTUTYTA 3a Ibp)kaBaTa v MPaBOTO
npu BAH 3a BbHIIIEH WieH Ha Hay4YHO KYpH 10 KOHKYpca 3a 3alluTa Ha
JMCEPTALIMOHEH TPY/ 3a MoJTyyaBaHe Ha oOpa3oBaTesiHaTa U HayyHa CTENeH
., JOKTOp” ¢ kauauaat Meo IOpuee Xunoe, npodheCUOHAIHO HANIPABIICHHUE
,IIpaBo” (3.6.) mo HayuHara crneruaiHocT ,,HakazareneH nporec”.

NBo Xunos nipe3 1998 r e 3aBbpiini nmpaBo B Coduiicku yHUBepcUTeT ,,CB.
Cs. Kimument Oxpuacku®. Cren 3aBbpIIBAaHETO € OWUJI 32 KpPaTKO BpeMe
IOPUCKOHCYIIT, ciiell KoeTo oT Mai 2001r. e 3aeman JIb>KHOCTUTE MITIAIIIU ChINS,
coaust B Coduiicku paiioHeH cbl, B Crnernuanu3upaHus Haka3aTeleH ChJ U B
Coduiicku Tpajacku chi, KbaeTo padotu u monHactosimem. Ha 29.01.2021r. e
3a4MCIIEH 32 NOKTOpaHT KbM MHcTHTyTa 32 abpkaBara u npaBoTo npu bAH B
3aj0uHa (popMa Ha oOydeHHe O JOKTOpcKa mporpama ,,HakazaTtesneH mpoiiec*,
npodecronanuno Hampasienue 3.6. ,,IIpaBo* u Tema Ha nuUcepTAIMOHEH TPYA
»3aJJOYHOTO MPOU3BOJCTBO B HakazaTedHHs npouec. OTYUCIEH € ¢ MpaBO Ha
3ammTa Ha 29.01.2021r.

JIMCcepTallMOHHUSAT TPYHA 5, 3A00YHOMO HPOU3EOOCHIE0 8 HAKAZAMENHUA
npoyec* ¢ B ooeM ot 350 cTpaHuI, BEAHO C YBOJ, TPH TJIABH, CIIUCHK ChC
ChKpaIleHuATa, 3aKitoueHne u ounbmuorpadceka cnpaBka. Tpyast chabpxka 390
Oenexxkd moj JiHus, a Oubnuorpadusita HaOposiBa MHOTOOPOWHO YHCIIO
3arjiaBusi Ha OBJITapCKU U APYTH €3UIIH.

Temara Ha Tpyza € akTyaJlHa U 3HaUUMa, HE3aBUCUMO, Y€ I10 TE3H BHIPOCU
ca myOJIMKyBaHU y4eOHU MaTepHalld, CTATHH, a U €IHA TUCEPTAIHS C UICHTUIHO
3arnaBue. Ho To3u Tpya € KaueCcTBEHO pa3IM4eH OT U3JaJCHUTE JI0 MOMEHTA,
THU KAaTO € BB3NPUET PA3IMUCH MOJIX0]I U Pa3IudeH MOTJe] MPU TEOPETUIYHOTO
U3SICHSBaHE Ha 3aJJ0YHOCTTA. 3a IbPBU ITBT B OBbJTapcKaTa MpaBHa JUTEpaTypa €
pa3paboTeH ISJIOCTEH TEOPETUUCH MOJIEIN Ha 33JI0YHOTO ITPOU3BOJICTBO KaTO 0OIIL
MIpaBEH HHCTUTYT, KOUTO HAMUPa MPUII0KEHHUE U B IBeTe (Da3y HAa HAKa3aTETHOTO
npou3BocTBO. [Ipu ToBa Ta3u HOBa KOHIIENIMA 3a 3aJJOYHOCTTA € U3rpajicHa Ha
0a3arta Ha JIpyr paznudeH GyHAAMEHT U € U3CJIEe/IBaHa OT JIPYT paKkypc. YMeo €
WJIIOCTPUPAHO U JOKA3aHO, Y€ yTBhPACHATA B JOKTPUHATA U MPAKTUKATA TE3a, Ue
3aJI0YHOCTTA € HEXEJNAHO OTKJIOHEHHE OT IMapagurmara Ha 3aKOHOCHOOPa3HO



IpPOTHYAHE Ha TMpolleca, Y€ TS TrapaHTHpa MPUCHCTBHETO HA IOJCHIUMUS,
BKJTFOYMTEIIHO W 4pe3 HajaraHe Ha MEpPKH 3a MPHUHYJA, HE MOXE Ja pasKpue
IBJIOOKATA CHITHOCT, XapaKTEPUCTUKA M 3HAYEHUE Ha 33JOYHOTO MPOU3BOJICTBO.
YO6enuTenHo € J0Ka3aHo, Y€ TO3W €THO3HAYEH MOTJIeA BBPXY 3aJ0YHOCTTA B
NEeUCTBUTEIHOCT HE OTpa3siBa CEpUO3HUTE MPOOJIEMH, KOUTO TS MOCTaBs. 3aTOBa
BMECTO Ta3u yTBBPJCHA Napajurma 3aJI04HOCTTa € U3cJie/IBaHa U TO3W HHCTUTYT
€ TOoCTaBeH Ha Jpyr (QpyHJaMEeHT, a UMEHHO OT TJIeJJHa TOYKa Ha Heromara
(YHKIIMOHATHOCT — KaKBU JEHCTBUTEIIHO ca BPEAHUTE MOCICAUIIUTE U KOU ca
MTOJI3UTE KAaTO TJIABEH aKIICHT € TIOCTaBeH HE Ha 3aIbJKUTEIIHOTO MPUCHCTBHE, a
Ha TIPaBOTO Ha yuyactue. I[lopaau ToBa € HaMpPaBeHO TBHPJE BaAKHO M 3HAYMMO
3aKJII0YEHUE, Y€ TO3M HMHCTUTYT TpsOBa Na ObJe paluOHAIM3UpaH, KaTo ca
OYepTaHU ¥ KOHKPETHUTE CTHIIKM M HACOKH 33 HETOBOTO YCHBBPIIICHCTBAHE.

OcHoBHaTa 3a7a4ya Ha H3CJIEIBAaHETO, a MMEHHO Ja ce QopMmyiupar
IPUYMHUTE, TTOPaJAX KOUTO 3aKOHBT OM TpsOBajgo Ja M3MCKBAa WM 3a0paHsIBa
ompeesieHa 3aJ09HOCT 1o (popMara Ha MPUCHCTBUE, YYACTUE WU OTCHCTBUE
Ha OOBUHSEMHsI, KAKTO W TIOJIC3HHUAT €()EKT WM HEOJArONMPUATHUTE TTOCTICUIIH
OT 33JJ0YHOCTTA WJIH OT JIUTICATa Ha 3aJJ0YHOCT € U3ITbJIHEHA ycenrHo. O4eBUTHO,
Ye 3a/Jadarta € uype3 m3cieaBaHe Ha 0a3MCHHUTE TOJOKCHHS Ha 3aI09YHOCTTA, T.C.
TE3W CBBP3aHU CHC CHIIPUIACTHOCTTA Ha OOBUHSIEMHUS KHM TPOU3BOJICTBOTO,
pe3 nMpu3Mara Ha IpaBHHS HHTEPEC J1a ¢ Ch3aaT MPEANOCTaBKHU 3a ISJIOCTHO
IIPEOCMUCISTHE Ha KOHIIEIIIIHSTA 3a 3aI0YHOCTTA.

3a mBpPBU MBT 3aJ0YHOCTTA € aHaJM3UpaHa KaTo (haKTHYECKO M KaTo
IOPUINIECKO TIOJIOKEHHUE. MIMEHHO TO3W OCHOBOTOJIAraIl KpuTepuii oOyciaBs
MOAX0Ja KbM MPOOJIEMUTE Ha 3aJ0YHOTO MPOU3BOJACTBO. 3aJOYHOCTTA CE
uaeHTUULIMpa U oripeesia upe3 GakTUUECKUs CH OeJier, a MMEHHO OTChCTBUETO
Ha OOBWHSCMHsSI, a XapaKTCPUCTUKUTE W M3MEPCHHATA U CE OIICHSIBAT 4pe3
IOpUJINYECKUsST KPHUTEPHHM, Hall Beue HApPYyIICHOTO IIpaBO Ha ydYacTHE Ha
OOBHHSIEMUSL.

Upes ymMenoTo n3noa3BaHe Ha CPABHUTEITHOTIPABHUS TIOJIXOJT € HAaIIpaBeHa
TBBpJIC IICHHA 3a JOKTPHHATAa M IPaKTHKaTa CHIIOCTaBKAa HA HAIIMOHAIHHUS H
EBPOTICHCKUS MOJIEI Ha 3a049HO mpomn3BoAcTBO. HITK ypeskma 3amouHocTTa KaTo
3aJIbJDKEHUE Ha MOACHIUMHUS Ja IPUCHCTBA HAa ChACOHOTO 3acedanue (wi. 269).
AKIICHTBT B €BpPOIICHCKOTO TPABO € PA3IMYCH — TO PasriIekIa y4acTHETO Ha
MOJICHIMMUS B TIpOIleca KaTo MpaBO Ha ydacTue, T.€. KaTo CYOEKTUBHO IPaBo,
KOETO MO>KE JIa YIIPAXKHU IO COS BOJIS B 3aI[UTa HA COOCTBEHU MHTEepecu. OTKa3bT
OT MPABOTO HA y4acTHUE CE€ BB3MPHUEMa KaTo MPOSBIEHHWE HAa TOBa mpaBo. JlokaTo



HAIlMOHAJIHOTO TMpPaBO HE TMpHU3HaBa TaKbB OTKa3 W TakKaBa JIOTUYECKa
KOHCTPYKIMS € HEMO3HATa Ha HAIJMOHAJIHOTO MIPABHO MUCJICHE.

Te3u dyHmaMeHTaIHN U3BOJM M 3aKIIOUEHHUS UMAT HE CaMO JOKTPUHEPHO
3HAYEHHE, HO U MPAKTUYECKO, 3aII0TO MOAMOMAraT ThJKyBaHETO U IPUIJIAraHETO
Ha OBATapCKHsl 3aKOH B CHHXPOH U TP CMa3BaHE HA €BPOIEUCKUTE CTaHIAPTH.
To3u Tpyn € OT 3HaueHHE M 3a 3aKOHOJATeTHaTa MpakTUKa. AHAJIM3UPAHO €
JIENUCTBALIOTO 3aKOHOJATEICTBO U B YACTHOCT MPEANOCTABKUTE 3a MPOBEKIAHE
Ha 3a704cH npoiiec. HanpaBenu ca konkpeTHu npemioxenns de lege ferenda 3a
W3MEHEHUE W JIONBbJIHEHHE Ha JAeicTBamuTe npasuia. DopmyivpaHu ca U
NPEJIOKEHUs]T HAa UAEHHO HUBO 32 palMOHAIM3MpaHE Ha 3aJI0YHOTO
MIPOU3BOJICTBO U MPUBEKIAHETO MY B CHOTBETCTBUE C €BPOIEUCKUTE CTAHIAPTH.

[To-3HauuMUTE NPUHOCHU MOMEeHmU B HACTOSIIMS TUCEPTALMOHEH TPYA
MOTarT Jja Ce 0YEePTAAT TaKa:

Inasa nvpea wu3cnenBa TMOHATHATA L, JIPUCBCTBHE®, ,ydyacThe W
,,OTCBCTBHE"".

BsipHo 4ue Te3u moHsATHs ca OMIM OOEKT Ha aHalu3 B IIpaBHATA JIUTEpATypa
B €IMH WIU Jpyr KoHTekcT. KaTto HOBO 3HaHuWe TpsiOBa Ja ce OLeHH obaue
pasrpaHM4aBaHETO HA TE3M IMOHATUS B MPaKTUYECKaTa IMpolecyaiHa JIeUHOCT.
Ennu v chum GakTryecku JeHCTBUA, Ype3 KOUTO c€ OOEKTUBUPA ONPENENIEH BU
CHIIPUYACTHOCT Ha OOBUHSIEMHUS KbM MPOU3BOJACTBOTO MOXKE J1a ca MPOsiBa KAaKTO
Ha HETOBOTO IPUCHCTBUE, TaKa U HA HETOBOTO y4dacThe. KpuTepusaT npemioxkex
B TO3M TPYJ 3a TAXHOTO pa3rpaHUYEHUE €, Al U J0 KaKBa CTENIEH OOBUHSAEMUST
ce BB3MOJI3BA OT TsX, 32 Ja 3alluTH cBouTe HHTepecu. Hemo mnoseue
WIIOCTPUPAHO € KaK Ha MPaKTHKa MPUCHCTBUETO WJIM Y4YaCTHETO OO0ycClaBi W
ChOTBETCTBAIIOTO MOBEJICHHUE HA IbP>KaBHUS OPIaH.

OT BaXXHO 3HAYEHHME 3a JOKTPUHATA M NPAKTUKATA € U3SICHIBAHETO HA
CBABPKAHUETO HA MPABOTO HA y4acTHE B HAKa3aTEJIHUS MPOLEC U B YACTHOCT
HErOBUTE JBE HANPABJICHHUS — MPABO HA y4aCTHE B IIMPOK CMHUCHI, KOETO CE
CBBp3Ba C MpaBaTa, MoArnoMaraiiy ToBa paBo Ha y4acTUe U NMPaBO HA y4acTue B
TECEH CMHCBIJI, KOETO CE CBbp3Ba C IIpaBaTa, Ype3 KOUTO CE peanu3upa ChbUIOTO.
3a mBpBM MBT B MpaBHATA JUTEpaTypa € MpeiokeHa MoJo0Ha NpHUMepHa
kinacudukanus Ha GOpMHUTE HA yYacTHe Ha OOBUHSIEMHUS B HAKa3aTEIIHUS MPOIIEC
— (u3nyecko; TEIEKOMYHUKAIIMOHHO; JMCTAaHLMOHHO; €CTECTBEHO YYacTHE,
y4acTHe IO CHJIaTa Ha 3aKOHA; IPUCHCTBEHO U HETIPUCHCTBEHO YYaCTHE; aKTUBHO,
[IACUBHO M HEratuBHO ywactue. ChbABpKAHETO HA TE3W BUIOBE y4acTUs €
JOKTPUHEPHO U3SCHEHO, KATO BCUYKH M3BOJIU Ca HMIIOCTPUPAHU C MHOTOOPOHHU
IIpEMEPH OT IpaKTUYECKaTa MpolecyanHa aeiHoct. [loctaBeHo € Ha u3cienBaHe



U TIOHATHETO ,JIPUBUIHA 3aJOYHOCT®, KAaTO € aHaJIu3upaHa CBIIHOCTTAa U
MIPAaBHUTE XapaKTEPUCTUKA HA TO3U BUJI 33JJOYHOCT.
EcrecTtBOTO M ITpaBHATa CHUTHOCT HA IOHATUETO ,,IPUCHCTBUE™ Ca PA3KPUTH

9ype3 CHIIOCTABUTEJICH aHajIu3 Ha JCHCTBAIIUTE pasmnopenadu Ha wi269, an.l u
an.2 HIIK. HampaBeH e npaBuWJieH U3BOJ, Y€ 3aqbJHKEHUETO 32 MPUCHCTBUE T10
y1.269, an.1 HIIK ce oTHacs 3a Bcuuku cbAeOHU 3aceqaHus, a 10 ajl.2 MOXKe Ja
Bapupa — 3aJIbJDKEHHE 3a SBSIBAHE B €JIHO, HSKOJKO WM BCHYKH CbhJICOHM
3acenanue. [1o cxogHa jJoruyecka cxeMa, KakTo IMPU y4acTHUETO, TEOPETUYHO U
MPAaKTUYECKH Ca U3SICHEHHM U MNposiBHUTE (HOpMU HA TPUCHCTBUETO.
AprymeHTHpaHa € coOCTBEHA Te3a, Y€ 3aJbHKEHHUETO 3a MPUCHCTBUE WJIU 3a
SIBSIBAHE BKJIIOUBA U OMPEJICNICHU JOMBJIHUTEIIHA MIPOSIBJICHUS, YpE3 KOUTO TO CE
M3IBJIBA ChC ChAbpxKaHUE. Te3u MPOSBICHUS Ca TEXHUYECKU IO CBOETO €CTECTBO
U Cce M3pa3siBaT B 3abJDKCHHE HAa OOBHHSIEMHUS 3a OKa3BaHE Ha ChIACHCTBHE Ha
pellaBaliys OpraH Npyu OCHIIECTBSIBAaHE HA HETOBUTE MPOIIECYyaTHU JCUCTBUS.

3a 000CcHOBaBaHE Ha 33 ILHKEHUETO 3a JJMYHO MPHUCHCTBUE HA OOBUHSICMHUS
Ca U3SICHEHU JICTAMIIHO U ca TPyNUpPaHU XUIIOTE3UTE HA 3aKOHOBO MPEABUIECHOTO
MPUCHCTBUE HA OOBUHSIEMUS U 3aBJDKCHUETO MY 3a IPUCHCTBUE B PE3yiTaT HA
HCKaHe Ha PhKOBOJIHO-peIIaBaiiys oprad. OT Takapa IJie/IHa TOUKa ca MOCTaBEeHU
Ha JIeTaiJieH aHanu3 pa3nopeaounte Ha wi.269, an.1 u 2 HIIK. HanpaseH e TBbpAe
CIIOJTyYWIMB OIMUT 3a U3CJIe/IBaHE HA MPUUYMHUTE 3a JCHCTBAIIOTO 3aKOHOIATEITHO
paspelieHre 3a 3aIbHKUTEITHOTO MPUCHCTBHE Ha OOBUHSCMHS B HaKa3aTCITHUS
nporec. O60CHOBAHO € U pa3yMHO MPeIJIOKEHNEe, MaKap U caMO Ha HICHHO HIUBO
3a 3aKOHOJATEIHM WM3MEHEHMsS — Jla C€ MPEABUIU 3aTBbJUKUTEIIHO SIBIBAHE Ha
MOACHAUMUS TIPEJ Cha, HO caMo IMPHU Hall-BaXXHUTE MPOIECyaTHu JICUCTBUE, 3a
Ja My ce Jajie Bb3MOXHOCT Jia C€ 3alllUTH KaTO: pa3NoOpeAUTEIIHOTO 3aCEIaHuE,
JIOKJIAJIBAHETO Ha OOBUHEHUETO, Pa3NUT Ha MOJACHIUMMUS; ChACOHUTE MPEHHUS,
nocjeaHaTa JyMa; €BEHTYaJIHO U IPU Pa3MUT Ha Hall-BaXXHUTE CBUICTEN U BEIIU
JIAIIA.

ITo cemiaTa JoruyeckKa cxema € M3CJIeABaHO U MOHITHETO ,,0TCHhCTBHE HA
noaceaumusa ‘. I'pynupanu ca ABa BUAA OTCHCTBUE — JIMIICA U JIMCTAHLIUPAHE.
Te3u nBe MOHATHUS HE ca M3BECTHM Ha ObJIrapckara JMTepaTypa U MpaKTUKa,
NopaJiv KOETO ca U3CJIeABAHU B TSXHATA MbJIHOTA. HanpaBeH e u 0000111eH 13Bo,
Ye MOJChIUMUSI JTUTICBA, aKO HE Ce SIBU B ChJICOHOTO 3aceaHue, a € JUCTAHIIUPaH,
B CIIy4aii, 4e He ObJIe YBEIOMEH 3a OTPE/IEIeH MPoleCyaleH akT, MopaJau KOETo
HE MOJXE Ja U3pa3u CTAHOBUIIIETO CH I10 HETO.

3a ObpBU IBT B MpaBHATA JUTEpaTypa € U3CJelIBaHa 33aJ0YHOCTTa KaTo
HEy4yacTue, BbTPEIIHA W BBHIIHA 33JOYHOCT U CHOTHOIIEHUETO — y4acTHE —



OTCHCTBHE — 3aJI0YHOCT. HampaBeH € 3Ha4WM W3BOJ, Y€ MPOHM3BOJCTBOTO €
MOpeIrIla OT MPHUCHCTBEHN W HEMPUCHCTBEHH (HOPMHU HA ydacThe, Ha KOUTO
ChOTBETCTBAT JIBETE TPOSBHH (GOPMU HA OTCHCTBHETO — JIMICaTa W
JTUCTaHIIMPAHETO. 3aJ0YHOCTTA OT (haKTUYECKa CTpaHa € oOpaTHaTa cTpaHa Ha
IPUCHCTBUETO, a OT IOPUANYECKA € OOpaTHATa CTpaHa Ha JJMYHOTO y4acTHeE.

JleTaiiiHo ca M3cieIBaHN MPEIITOCTABKUTE 32 BBHIITHA 33I09YHOCT, KOETO €
OT 3HaUCHHUE HE CaMo 3a TeOPHUATa, HO U 3a MPABUITHOTO THIKYBAHE U MPUJIaraHe
Ha JISHCTBAIINTE pa3mopenon, KOUTO ypexaaT 3ajJouHaTa mpoueaypa. Hakpas Ha
Ta3u rjaBa € JAaJIeH U aIrOpUThMa Ha ChOTHOIIEHUETO — YyUYaCTUE — OTCHCTBHUE —
3a0uHOCT. Hepeanusupanero Ha MPUCHCTBEHOTO WM BHTPEIIHO y9acTUE UpPE3
aurnca Ha OOBMHSEMHUsI € BbTpelHaTta 3aJo4yHocT. Hepeanuszupanero Ha
HEMIPUCHCTBEHOTO WJIM BHHIIHO YJacTHE Ype3 MUCTaHIIMpaHe Ha OOBUHSICMHUS €
BBHHITHATA 33JJ0YHOCT.

I'1asa émopa e mocBeTeHa Ha MPOIECYATTHUTE JIEUCTBUS U MPOIIECYaTHUTE
aKTOBE BbB Bpb3Ka ChC 33JJOYHOTO MPOU3BOJICTBO.

B Ta3u rmaBa chIio Ma HOBO 3HAHHE 32 TEOPHUATA U MPAKTUKATA, 3aII0TO
3aJJOYHOTO TPOU3BOJICTBO € pas3riefaHo OT APYT pakypc — Bpb3KaTa My C
MpOLIeCyaTHUTe JCUCTBUSA U aKTOBE, a HE caMO OT TJIeHA TOYKA y4YacCTHETO,
MPUCHCTBUETO M OTCHCTBUETO Ha OOBWHseMus. [lo To3n HaumH € oboraTeHa
IpaBHATA JUTEpATypa U MPAKTUKA KaTO € HAATPAJACHO ChIbPKAHUETO U TIPABHUTE
0COOEHOCTH Ha 33JI0YHOCTTA U 33JJ0YHOTO MPOU3BOJICTBO.

3a Hy»XIUTe Ha TO3HW TPy € MPEUIOKEHO HOBO COOCTBEHO IpyIMpaHe Ha
MpOLECyaTHUTe JIEHCTBUS, KOETO Jaa OOCTY)KM TeMaThKara Ha 3aJ0YHOTO
MIPOM3BOICTBO, KATO OMPEICITH MPH KOM OT TSIX € BB3MOXKHO W NPH KOU HE €
BB3MOXXKHO 3aJJOYHOTO MM TMpOBEXkJaHe. Taka MpolecyamHuTe IEHCTBUS ca
000co0eHM ¥ OOSICHEHHM KaTo pellaBaillyd, CJEICTBEHU, WH(POPMATUBHH,
CIy)K€OHM W JpYyrd, B 3aBUCHUMOCT OT (YHKIMATA, KOATO peaau3upar.
[TponecyamuuTe AEHCTBUS ca HAPEUEHU MPEKH, aKO TIPSIKO OCHIIECTBIIBAT HAKOS
OT Te3W QYHKIIMU U KOCBEHH, aKO CaMO TIOJITOTBST HEHHOTO OCHIIIECTBSIBAHE.

Upes yMenoTo u3MoJi3BaHe Ha ChIITHOCTEH KPUTEPH I, & UMEHHO HAJTUIHETO
Ha TipaBeH uHTepec (MPSK WM CKPUT) € JAajiecH 000CHOBAaH OTIOBOP Ha BBIIPOCA,
J1aJiv, 3a Ja € HaJIMIE 3aJ0YHOCT € HEOOXOIUMO OOBHHSIEMUSIT J1a OTCHCTBA OT
BCHYKH TIPOIIECYaTHH ICHCTBUS WM CaMO Ha YacT OT TaX. [I[paBHaTa BH3MOXKHOCT
OOBHHSEMHUSAT J1a B3EME Yy4YacTHEe TMIPU W3BBPIIBAHE HA JIEUCTBHETO €
MPOJIMKTYBAaHA WM OT HETOB JISTUTUMEH MHTEPEC, MU OT 3aKOHOBUSI UHTEPEC Ha
peraBaniis opral jJa ro 3aIb/DKH Jia ce siBu mpen Hero. I[locnemoBarenHo ce
couaT W MU3CJIeBAT MPOLECyaTHUTE ACHCTBUS OT A0ChaeOHaTa ¢a3a, MPU KOUTO



UHTEpPEChT Ha OOBMHSEMHUAT Ja Y4yacTBa, Makap M peajieH OCTaBa CKpHT,
JNOKOJIKOTO HE CbIIECTBYBA 3aKOHOBO IIPABWJIO 3a TOBA y4acTue, IOPAIH
HAJIMYKMETO HA APYT NIPABEH HHTEPEC, KOUTO UMA MPEUMYIIECTBO MPE] Y4aCTUETO
Ha OOBHHSEMUS B JCHCTBHUETO. B Ta3n 4acT Ha M3JI0KEHUETO € HAITPABEHO MaKap
U Ha uJelHO HUBO mpenjoxkeHue 3a aonbiHeHue Ha HIIK. ObocHoBana e
HEOOXOMMOCTTa OT 3aKOHOBA pErjlaMeHTalldsd HAa KOCBEHUTE pelllaBallld U
CIIy>Ke€OHU JEUCTBUSI Ha MPOKYpOpa, 4Upe3 KOUTO CE€ JaBa BB3MOXKHOCT Ha
OOBHHSIEMUS J]a U3pa3H CTAHOBHUILE MPEM 1a TOCTAHOBU CBOS akT. KakTo ChabT
W3CIyIIBA MOJCHANMUSA MPEAN Ja MOCTAHOBU CBOS AKT, Taka U IMPOKYPOPHT
clie/iBa J1a U3CIlylla OOBUHSAEMHUST MPEIU 1A IOCTAHOBU aKTa CH.

®opMynupaHo € 0a3UCHO MPABUIIO, CIIOPE] KOETO 3aJ0YHOCTTa Ha aKTa
MOXe Ja ObAe ompenesisiHa WIA CaMOCTOATENHO C OIJiel OCOOEHOCTUTE IpH
MIOCTAHOBSIBAHETO MYy WJIM ChOOpa3HO Bpb3KAaTa MYy ChC 3aJI0YHOTO JEHCTBUE
koeTto obOektuBupa. HoBa e oOocHoBaHaTa Te3a, Y€ OIPEACICHO 3aJ0YHO
IpoliecyaiHo JercTBUe (€IHO WM MOBEYE) BUHATK CE HAMHUpa B OCHOBATa Ha
M3BOJIa J1ajii HAaKa3aTeIHOTO MPOU3BOACTBO WIIM YaCT OT HEro ca OWIIM 3aJ0YHHU.
[IpenyioxxeHusAT KpUTEpUid 3a OTTOBOPA HA TO3U BBIPOC € Jajv TOBA 3aI0YHO
MPOLECYANTHO JEHUCTBUE € MOBIUSJIO MO 3HAYMTEIEH HAYMH HA PEIICHUETO HA
peliaBamys OpraH Ja M3[aJe CBOS akT. B ChIIOTO BpeMe € MOTHUBHUpPaH
00001aBausIT U3BO, Y€ CaMO pPEIIaBallUTe MPOIECyaTHU aKTOBE MOraT Ja
ObJIaT onpeeNsiHU KaTo 3a104HU. Beuuku Apyru 1opu a 0OEKTUBUPAT 33 I0UHU
IIPOLIECYAJIHU JIEMCTBUS HE Ca 3aJI0YHU, JOKOJKOTO HSAMAT CHIIECTBEHO IIPABHO
3Ha4YeHUEe 3a 00BUHsIEMHUsI. B TO31 CMUCHIT € apryMEHTUPaH U IPYT 3HAYUM U3BO/I,
Y€ €AWHCTBEHO NPEKUTE CJIEACTBEHM M KOCBEHUTE pENIaBalllyd JICVUCTBUS Ha
oprasa, ako ObJaT U3BBPIICHH 33J0YHO UMAT MOTEHIKaja Aa TOBEAaT 10 U3BO/,
Y€ CbOTBETHUSAT aKT € MTOCTAHOBEH B YCJIOBUSATA HA 33I04HOCT. [Ipunomus ce u
JNOITBJIHUTEIIHUAT KPUTEPUM, Y€ € HYXKHO TE€3U 3aJ0YHU ACHUCTBUA Ja UMAT
CBIIECTBEHO 3HAYECHUE 32 €CTECTBOTO U ChABPKAHUETO HA AKTA.

[Tonsituero  ,,caHupaHe’ HE € JIeTaTHO, MOKE O MOpaau Ta3u MPUYUHA
WA TOpaJd TOBA, Y€ HEropara IIOJE3HOCT YEeCTO € OTpUYaHa, TO HE €
CaMOCTOSITEITHO U3CJIEJIBAHO B ObJIrapcKaTa MpaBHa JIMTepaTypa. 3a MbPBU BT HA
OCHOBATa Ha CTAaHJAPTUTE OT EBPOIEKUCKOTO MIPABO € HAIIPABEH yCIEUIEH OIMUT J1a
Ce€ U3SICHU HETOBOTO ChIBbpP)KaHHE M HETOBUAT cMUCHI. Ha Ta3u 6aza e maneHo
cOoOCTBEHO OTPEIEICHIE — CAHUPAHETO € U3BbPIIIBAHE HA HOBU, IONIBJIHUTEIIHU U
IIPUCHCTBEHU AECHCTBUSA, KOUTO Ca CBHIIATE KAaTO 33JOYHUTE, KOUTO 3ara3Bar
CBOETO IMPABHO 3HaUeHUE. JleHcTBUATa, U3BBPIICHU IIPEAU U CIE] CAHUPAHETO CE



pasriexaaT B CBOSATA ILSUIOCT U 3aTOBA HE C€ MPUEMAT KaTO 3aJ0YHH, a KaTo
MIPUCHCTBEHHU.

[IppHOCHM MOMEHTH C€ OTKPUBAT U MPU OTIPAHUYABAHETO HA CAHUPAHETO
OT JIpYrd IpaBHU MHCTUTYTH KAaTO MOBTOPHOCT HAa MPOLECYATHOTO JIEUCTBHE,
OTKa3 OT CaHUpaHEe, HOBU MPOLECyalIHH ACHCTBUS M (OpMaIHUS pas3MUT.
HanpaBeH € BaK€H NPUHUUIIEH W3BOJ, Y€ CAHMPAHETO O3HAYaBa TaKOBa HOBO
MPOLIECYATHO JIEVCTBUE, KOETO CE ABSIBA JOMBJIHHUTEIHO, 4 HE IOBTOPHO CIPSMO
CTapoTO, MOpPaad KOETO M CTAPOTO IPOILECYyalHO ACHCTBHE 3ama3Ba CBOETO
npaBHO 3HaueHue. CaHUpPaHETO IENM J1a MpPEeMaxHe BpPEeAHUTE €(PEKTH BBPXY
MIPaBOTO Ha 3alllMTa, MOpPaaAd KOETO 3aJ0YHO MPOBEACHUTE MACHCTBUSA Ce
M3BBPIIBAT OTHOBO, HO HE U3IIUIO, a CAMO YaCTHUYHO, TOKOJIKOTO TOBA € HYXHO
3a Tazu nein. CaHUpaHETO ce M3BBpIIBA IMoA ¢Gopmara Ha JOIMBIHUTEIHH
IPOLIECYaIHU JICHCTBHS, a HE HAa TIOBTOPHHU.

OT Ba)XHO 3HAYEHHUE 3a MPAKTUKYBAILUTE FOPUCTU € OTTOBOPA HA BBIIPOCA,
KaK HaMHUpa OTPAXKEHHUE KOHUEMIMATA 3a caHupaHeTo B Aerctamus HITK u kon
pasznopenOu ce SBSBaT MPOEKIMs HAa IMPAaBHU LIEHHOCTH, KOUTO IO CBOSTa
CBIIHOCT MPEACTaBIsABaT UMEHHO caHupaHe. M3cimenBanu ca pasnopenoute Ha
HIIK, xoeto B kpaiiHa cMeTka 1 0€3 Jla € M3MOJI3BaHO MOHSITHETO ,,CaHUpaHE
BBILTBTSIBAT U U3pa3saBaT UMEHHO Ta3W KOHIIETIIIHSI.

Hakpas Ha Ta3u r1iiaBa ca M3CIIEABAaHU EBPONEHUCKUTE CTAHAAPTH U B
gactHocT npaktukara Ha ECITY u CEC. He craBa Bbmpoc 3a oOuvaeH npepaskas,
a 3a ChABPIKATEIICH aHAJIU3 Ha T€3U CTaHJapTu. M3BeneHu ca ciyyaute, KOorato
MpaKkTUKaTa Ha HALMOHAJTHUTE CHAWIIMIIA, TEOPHUSATAa M 3aKOHOAATEJICTBOTO Ca
pa3IMYHU M HE ChOTBETHH  Ha eBponeickute. CTaBa BBIPOC 3a MPABOTO Ha
MOACHIMMUS J1a IPUCHCTBA HA ChACOHOTO 3acCeaHuE; 3a ONpEIEsTHE Ha BUA HA
3aI0YHOCT; 3a [IPABUTE CPEJCTBA 32 3aIIUTA CPEILY 3aI0YHOCTTA, UHPOPMUPaAHE
3a oOBuHeHueTo. [1o ybenuTeneH HauMH € J10Ka3aHo, Y€ MpUJIaraHeTo Ha Te3U
€BpONEHCKU CTaHAApTH 1€ JOBEJE A0 PallMOHAIU3UPAHETO HA HAKAa3aTEIHUSA
IIPOLIEC M Pa3riIekIAHETO Ha JeNIaTa B pa3yMeH CpOK. 3aTOBa HAMUpPaM, 4€ TO3H
aHalu3 € OT M3KJIIOYUTEIHO 3HAUYCHHUE 3a MPAKTUKATa U 3aKOHOJATEJICTBOTO H
TpsIOBa /1a ce OIIEHU KAaTO 3HaYUM MPUHOCEH MOMEHT.

B enasa mpema ca wscnenBanu 0a3uCHUTE YCIIOBUS 3a MPOBEXKAAHE HA
3aJ104€H MpoIeC.

Haii-nampen e oueprana Bpbh3KkaTa MKy IPUCHCTBUETO HA OOBUHSIEMUS U
pa3KkpuBaHETO Ha OOEKTMBHAaTa HCTHHA. JIeCHO € pa3bupaeM HampaBEHUST
KpUTUYEH aHAJIM3 Ha WJesATa Ha 3aKOHOJATeNss  Jla MpeaBUAN Oe3yCIOBHO
3aIBJDKUTENIHO MPUCHCTBUE HA MOACHAUMUS 1O JeJIa 33 T€KKHU MPECTHILUICHUS



(w1269, an.l HIIK), a mo mega 3a HETEXKKH, NPHCHCTBUETO Ja HE €
3aIbJDKUTEIIHO, OCBEH 10 pa3lopekaaHe Ha Ch/a U KOraTo TOBa € HEOOXOIUMO
3a pasKpuBaHe Ha oOckTuBHaTa McTHHa (w1.269, amn.2 HIIK). TpsOBa ma ce
ChIVIACHM, Y€ OOCEKTHBHATAa MCTHMHA C€ pa3KpHBa MO €IWH U CHIIM HAYMH,
HE3aBUCUMO OT TEXECTTa Ha OOBUHEHHMETO, 3aTOBA HSAMA JIOTUKA IIPU OOBUHEHUE
32 HETEKKHU TPECTHIUICHUS, OJCHAUMUSIT J1a € IJIBKEH J1a Ce SIBU MHIIUICHTHO C
e pa3kpuBaHe Ha OOCKTHMBHATa MCTHHA, a MO Jieja 3a TEXKKHU MPECTHIUICHUS
SABSIBAHETO J1a € BUHATH 33IbJDKUTEIHO. 3aTOBA C€ Mpeijiara 3aKOHOJATEISIT Aa He
BBBEXK/Ia KPUTECPUHU W TaKa J1a C€ J1aJe Bh3MOXKHOCT 32 CBOOOJHOTO THIIKYBaHE
OTHOCHO MPOM3X0/1a Ha 3aIbHKEHUETO 3a JTUYHO MPUCHCTBUE HA TOACHANMUS B
ChACOHOTO 3acejaHue.

HamnpaBen e 00001ieH npersea Ha MpaBHaTa TEOpUsl, KOSITO MpUeMa, 4ye
3aIbJDKEHUETO 3a JIMYHO MPUCHCTBHUE € 00YCIOBEHO OT HEOOXOJAMMOCTTA Jla Ce
U3BBPIIAT CJICACTBEHH JACHCTBUS, HA KOUTO MOACHIUMHUST CE SIBSIBA OOEKT, 3a Jia
Ce TapaHTHpa NPaBOTO My Ha 3alllUTa, a W MPABWJIHOTO MNPOTHYAHE Ha
MPOU3BOJICTBOTO. B HacTosiuusi TpyJ Te3UW JOKTPUHEPHH ITOCTAHOBKU ca
HaJrpajeHu U oboratreHu. B Ta3u Bpb3Ka € M3CIEIBAHO OTCHCTBUETO KaToO
HETIPUCHCTBUE Ha OOBUHSIEMHUS M PAa3KpUBAHETO HA OOCKTUBHATA HCTHUHA.
MoTuBHUpaHa € Te3ara, Y€ OTChCTBHETO HAa OOBUHSAEMHS Pa3TJICkKIAHO KaTo
POTHUBOIIOJIOKHOCT Ha TMPUCHCTBUETO  3aTpPyJHABA Ppa3KPUBAHETO Ha
OOEKTHBHATa HCTHHA, CaMO JOKOJIKOTO TOM He MO)ke naa Obae oOeKT Ha
clieficTBeHU neicTBus. 3aroBa ce mpemiara de lege ferenda pasmopendara Ha
11.269, an.3 HIIK na ce penaktupa B 1pyr cMuchi — ,,Koraro He € He0oOX0AMMO
Jla c€ U3BBPIIBAT CIEJICTBEHU JACHUCTBUS C MOACHAUMUS, JAEI0TO MOXE Ja Obje
pasrienaHo B HEroBo orcheTBHe . M3cnenBana e u Bropara (popmMa Ha OTChCTBUE
KaTo HeydacTHe M OOCKTUBHATA MCTHMHA. BB3MOXKHO € KOrato 3aKOHOAATENST
U3I0JI3Ba TEPMUHA ,,0TCHCTBHE  J1a UMa MPEJIBU]I OTCHCTBUETO HA OOBUHSEMUS
KaTo MPOTUBOIOJIOKHOCT HAa HETOBOTO ydactue. OOOCHOBaHA € Te3aTa, 4e TO3H
BU/J OTCHCTBUE BOJIM HE CaMO JI0 3aTPY/IHSBAHE HA PA3KPUBAHETO HA OOCKTUBHATA
WUCTMHA, HO W [0 IUIOCTHO BIIONIaBaHE Ha 3aKOHOCHOOPA3HOCTTa Ha
MIPOU3BOJICTBOTO BHB BCHYKM HErOBU AacMEKTH. 3aToBa ce€ Mpenajiara, ako B
pasnopendara Ha 4i1.269, an.3 HIIK ce uma npeaBu; OTChCTBUE HA MOJCHIUMUS
KaTO MPOTUBOIOJIOKHOCT Ha HETOBOTO YYacTUE, TEKCTHT Ja MPUA00He CIETHOTO
chabpxkanue — ,,Korato ToBa HsIMa J1a TIONMPEYM Ha ChCTE3aTEIIHOCTTA HA
MPOU3BOJACTBOTO, JEIOTO MOXE 10 OBJe pas3rieqaHo B OTChCTBUE Ha
noachaumus ‘. Te3u NpemtokKEHNs 3aciayKaBaT BHUMAHUETO HAa 3aKOHOJIATENS,



3al[0TO M3MOJI3BAHOTO ITOHATHE ,,0TCheTBUE B WwiI.269, an.3 HIIK moxe na ce
TBHJIKYBA MO Pa3JIMYHU HAYMHU U Ja TOPOJU PA3TUYHU MPAKTHUKHU.

B Hacrosmus Tpya € apryMEHTHpPaHO CTAHOBHINETO, Y€ ABETe GOpMH Ha
OTCHCTBHETO, @ UMEHHO HEMIPUCHCTBUETO U HEYYACTUETO TPSAOBA /1a c€ 0OCHKIAT
CaMOCTOSITEITHO, KaTO CE€ M3CJIEABAT YCIOBHUATA B KOU CIy4al TOBA OTCHCTBHE
HsIMa J1a € TIPeYKa J1a ce MPOBEE MPOU3BOICTBOTO MIPU YCIOBUATA HA 3aI0YHOCT.
3a IpaKTUKYBAIIMUTE IOPUCTH € LIEHHO (POpMYyJIHpaHETO U 00OCOOSBAHETO HA
XUIIOTE3UTE, B KOU CIy4aH, aKO CTaBa BBIIPOC 3a HEMNPUCHCTBUE, OTCHCTBUETO HA
OoOBHHsAEMHUS MOXE J1a € Mpedka 3a 3aJ04HO ockxaane. Koraro obaue craBa
BBIIPOC 32 HEyYacCTUE, OOBUHAEMUSIT HE MOXKeE /1a ObJie MPUHYXKJABaH Jla y4acTBa.
B Ta3u Bpb3Ka € MOCTaBEH U LIEHTPATHUST BBIPOC 3a UHPOPMHUPAHUAT OTKA3 HA
00BUHsAEMUS OT yyacTue B mpoiieca. [Ipu Hanmuure Ha TaKbB OTKAa3 OT MPABOTO HA
y4acTHe, HE MOXKE Jla C€ TBbPJU, Y€ TOBA MY IPAaBO € HAPYUIEHO, a OT TaM H
ChCTE3aTETHOCTTA, U Oa3rMcHAaTa 3aKOHOCHO0PA3HOCT Ha Ipolieca.

C MHOroOpoWHM apryMeHTH ce€ TMOAAbpKa Te3ara, 4e TMOHITHETO
,,OTChCTBHE', wn3moi3BaHo B wi.269, an.3 HIIK o3HauaBa eguHCTBEHO
HenpucbheTBUEe. HemoctarbliTe HAa OCHIUTEIHUSA ChACOCH aKT B pe3yJiTaTr OT
HEY4YaCTUETO Ha TMOJCHAUMHS B ChACOHOTO 3aceaHUE Cc€ peryaupar
BIOCJIEAICTBHE Ha MTOcKoCcTTa Ha Wwi.423 HIIK, a He mpu B3eMaHe Ha pelieHue 3a
3aJ109HOCT 1o 4i1.269, an.3 HIIK.

OT Ba)XXHO 3HAUYEHHE 3a MPAKTHUYECKaTa JEWHOCT € MPEMJIOKEHHETO 3a
KOPEKTUBHOTO ThJIKyBaHe Ha wi. 269, an.3, 1.1 HIIK. Cnopen tekcra, nenoto
MOXe J1a ObJie pasrieaHo B OTChCTBUE HA MOJICHIUMMUS, aKo ,,HE € HAMEPEH Ha
MMOCOYCHUS OT HETO aJIpeC WM € MPOMEHII ChIUs 0€3 J]a YBEIOMU ChOTBETHUS
opran“. C MHOroOpoMHM apryMeHTH, IOYEepPHEHU OpeAu BCUYKO OT
MpakTU4ecKaTa JEeWHOCT Ha JOKTOpaHTa € MOTHUBUpPAH BEPEH W3BOJ, Ye
M3HMCKBAHETO aJIpechT Ja ObJe MOCOYECH B IIbpBaTa XUIOTE3a MPAaBU H3JIMIIHA
BTOpara xurnore3a Ha wi.269, an.3, 1.1 HIIK. 3artoBa ce mpesjara To3u TEKCT Aa
C€ THIKYBa KOPEKTUBHO B CMUCHJI, Y€ MOJACHAUMUSAT ,,HE € HAMEPEH, TOKOIKOTO
TpaitHO € HaIyCHAJI TOCOUYeHHUs OT Hero anapec’. KaTto HoBo 3HaHue TpsiOBa 1a ce
OIICHU HampaBeHaTa JeTalIHa ChIIOCTaBKAa MEX]y MPaKTUKaTa Ha OBJITapCKUTE
CHAWJIMIIA Y Ta3d Ha €BPONEHCKUTE. BbB Bpb3Ka C TPAaWHOTO HAITyCKAaHE Ha
azpeca, KOeTo caMo 1o ce0e CU criope]l ObJIrapCKUTE ChIWIIUIIA HE € JOCTATHYHO
OCHOBAHHUE 32 3aJI0YHOCT, CIOPE]l €BPONEHCKUTE ChAUIUIIA YCTAHOBSIBAHETO MO
0e3CropeH HaYKMH Ha TO3U (haKT € TOCTAThYHO OCHOBAHME 3a 33JI0UEH Ipoliec, 0e3
Ja ce mpeanpueMa IaTeJIHO W3AUPBAHE 32 YCTAHOBSIBAHE HA HOBUS aJpec Ha
MOACHANMUS.



[Tono6en ananu3 Ha pasnopeadara Ha wi.269, an.3, 1.3 HIIK He e mo3HaT
Ha OBJTapckara mpaBHA JUTEpaTypa u npakTuka. Crope TeKCTa, eJI0TO MOKE
na ObJie pas3riie/lano B OTCHCTBUE HA MOACHAUMMUS ,,aKO PEJIOBHO € IPU30BaH, HE
€ MOCOYMJT YBAXKUTEITHU IPUUYNHU 32 HESIBABAHETO CU U € U3IbJIHEHA ITPOIleAypaTa
no wi.2478, an.1“. TpsbBa na ce chIilacuM C HampaBeHUs 000OIIEH HM3BOJ, 4e
Ta3| pasnopeada 1aBa Bb3MOKHOCT JEJI0TO Jia Ce pasriie/ia 3aJJ09H0 caMo TTOpaIu
TOBa, Y€ TMOJCHAUMHAT HE >Kejlae Ja ce SBH B ChACOHOTO 3aceaaHue.
CnenoBarenHo HopMmara Ha wWwi.269, an.3, 1.3 HIIK, mokoiakoTo mnpeaBmwxaa
3aJI0YHOCT CaMO MOPaJId HEKEJIAHUETO Ha MOJACHAUMUS Ja CE SIBU B ChIACOHOTO
3acelaHue BiIM3a B KOHPIMKT ¢ npaBHaTa Tpaauuus u HIIK, koitito He nomycka
JeJ0TO Ja ce pasriiefla 3aJI04HO B 3aBUCUMOCT OT BOJisiTa Ha noachaumus. C
MHOTOOpOMHM apryMeHTH € WIIOCTPUpaH U3BOJAA 3a NPOTHUBOPECUHUE B
pasnopendure Ha 4wi.269, an.l u an.3 HIIK, nmokonkoro mbpBaTa pasmopenda
npeAnucBa OE3yCIOBHO 3abJDKCHHE Ha TOACHAMMHS Ja IIPUChCTBA Ha
ChACOHOTO 3ace/laHue, a BTOpaTa JONMyCKa OTChCTBHETO MY NPH OMPECIICHU
MPENOCTaBKHU.

B Tpyna e gajgeH oTroBop Ha BBIPOCA 32 CMHUCHJA OT ChIIECTBYBAHETO HA
1w1.269, an.3, 1.3 HIIK, cinen karo pasmopendara Moxke C JeKoTa jJa Obje
MPEoI0JISIHA YpE3 HAJIaraHEeTO Ha MEPKHU 3a MpolecyaiHa npunyaa. Upes ymenoro
M3I0JI3BaHE HA METO/Ia Ha CTECHUTEIIHOTO ThJIKYBaHe, € HallpaBEH U3BOJI, Y€ Ta31
pasnope/da ce rmpujara caMo B ClIydauTe Ha HETE)KKH MPECTHILICHHS 110 CMUCHIA
Ha 41.269, an.2 HIIK. Ako HaAMa chaeOeH aKkT, ¢ KOMUTO € pa3nopeeHO JUIYHOTO
SIBSIBAHE Ha MOACHAUMUS TO3H BUJ] 33JI0YHOCT HE MOXKE J1a C€ MPUIIOKH 32 TEIKKHU
npecThivieHus. ToBa ThIKYBaHE JEHCTBUTEIIHO OCUTYPSIBA ChOTBETCTBUE MEKITY
pasnopendure Ha wi.269, an.3, t.3 u an.l u an.2 HIIK u cwoTBercTBa U Ha
yTBBpJIEHATa MPAKTUKA Ha OBJITAPCKUTE ChIWIUIIA.

Karo mnpuHOC 3a JOoKTprHATa W MpakTHKaTa TpsOBa Ja CE€ OILCHH
HAlpaBEHOTO Ha BHUCOKO NPO(PECHOHATHO HHUBO U TBBPAE YCIENTHO
Pa3IIMPUTENIHO ThIKyBaHe Ha wi.269, an.3, 1.3 HIIK. Haii-uennoro e, ye ToBa
THJIKYBaHE W TO3W aHAJU3 € HAMPABEH MPHU 3aYUTAHE U B IIBJIHA MSpa ChOOPa3HO
C EBpONEHCKUTE peryjallud M TMPAKTUKM Ha EBPONEHCKUTE ChAWIMIIA.
[IpennokeHoTo pa3IMPUTETHO ThIKYBaHE 0€3 ChMHEHHE 1€ pallMOHAIN3HpPa U
YCKOpH TIpolieca, 3alioTo e pa3lIMpH MPUIIOKHOTO TIOJIE Ha 3aJ0YHOTO
MPOU3BOJACTBO KAaTo OOXBaHE HE caMO JHIaTa, KOUTO C€ YKPHBAT OT
MPaBOCHAUETO, HO M T€3U KOUTO CE€ OTKa3BaT OT TOBA MPABO U HE >KEJAsAT Jia Ce
aBSIT. BhIpekn ToBa € HampaBeHa KOHCTATalMsTa, Y€ pasnopenadara Ha €269,
an.1, 1.3 HIIK, makap u na e AeilcTBalio MpaBo MMa OIrPaHUYEHO MPAKTHYECKO



NPWIOKEHUE, 3alll0TO HEWHOTO PAa3IIUPUTEIIHO THIKYBAaHE € OTPEYEHO OT
chaeOHaTa nmpakThka. He3aBUCHMO OT TOBa, B TO3H TPYJ ChC 3aBUIHA BEIIHHA €
HaIpaBeH CIOJIyWIUB OMUT Jia C€ ,,BAbXHE KUBOT'* HAa Ta3u pasnopeada npu ToBa
Ha 0a3aTa Ha €BpPOIEHCKOTO MPaBO M MpaKTHKA. 3aToBa ce Mpemjiara Jia ce
npreMe, Y€ ako OTChCTBUETO Ha MOJCHAMMUS CE€ peajau3vpa MpU yCIOBUITA Ha
11.269, an.1, 1.3 HIIK, ToBa 03HauaBa, 4ye TO# 10 BajMACH U OOBBP3Balll HAYUH
Ce € OTKa3aJl OT MPaBOTO CH HA y4yacTHe, MOpaJu KOETO U TOBAa MY MPaBO HE €
HapYLIEHO MPU PA3IIIeKIAHETO Ha JEJIOTO MO pejia Ha 33JOYHOTO MPOU3BOJICTBO.
EBpornelickoTo mpaBo peryiwpa camMo MNPaBOTO HA Y4YacTUE€ M HABJIHO CE
Je3UHTEPECUpa OT 3aIBJIKEHHUETO Ha MOJICHIAUMHUS J1a IPUCHCTBA HA ChAECOHOTO
3acefjaHue, Mopajgud TOBa TO Ch3JaBa MHOXKECTBO TapaHIMU 3a OCUTYpsSIBaHE Ha
TOBA MPABO, HAKOU OT KOUTO CHBIAJAT C HAIIMOHAJIHUTE, a IPYTU CE pa3inyaBar.
Cnopen eBpONEHCKOTO MpaBO U MpaKkTUKa MHPOPMUPAHUSAT OTKA3 OT SBSIBAHE
npea CbA M OT y4acTHE B MPOILEeca, O3HA4aBa 4ye MPaBOTO HA JIUYHO Y4YaCTHE €
criazeHo. [loACchAMMUAT B TO3M Cydail ce HaMHpa B ChIIOTO MOJIOKEHUE, KAKTO
ako Ou ce siBUJ TM4HO. TpsOBa Aa ce chIilacum, Y€ caMo MO TO3U HAUYMH cTapaTa
LIEHHOCT — 3aIbJDKEHUETO 32 MPUCHCTBUE, OTCTHIIBA HA 3aJICH IUIAT Mpe]l HOBaTa
IIEHHOCT — TMPaBOTO Ha YydacTue. YOeIUTEeIHO € JoKa3aHa Te3ara, ue
Pa3MIMPUTEIIHOTO ThJIKYyBaHe Ha wi.269, an.1, 1.3 HIIK no3BossiBa 3aq04HOCTTA
Jla ce pasriexk/ia KaTo JIETUTUMEH OTKa3 OT MPAaBOTO Ha Y4acTHE Ha OOBUHAECMUS,
KOETO € ChplLEBUHATA Ha EBPOIEHCKUTE CTAHIAPTHU, OTHOCHO 3aJI0YHOTO
IPOU3BO/JICTBO.

3a 3aJ04YHOTO MPOU3BOJCTBO KOTraTo MOACHAUMHUAT CE€ HaMHUpa HU3BBH
npeaeauTe Ha cTpaHara no 4i.269, an.3, 1.4 HIIK ca mocouenn MHOroOponHu
apTyMEHTH KaTO JIOKa3aTEeJICTBO, Y€ TO3U PEKUM € Hee(EeKTUBEH U c€ HaMHpa B
MPOTUBOPEYHE C EBPOIMEUCKUTE peryianuu U npaktuku. [Ipemnoxenu ca u
KOHKPETHU pa3pellIeHUs 32 U3BMEHEHUE U JNOMbIHEeHHE Ha Wwi.269, an.3 HIIK: T.4
na Obie OTMEHEHA, a T.2 U T.3 J1a ce MpuIaraT 3a BCUYKH MOJCHANMH HE3aBUCUMO
JlaJTi c€ HaMHpaT B CTpaHaTa WK HE; 1a ObAe oTMeHeHa 0. ,,0° Ha 7.4 Ha an.3 Ha
11.269 HIIK. Te3u mpemioxkeHus: ca MpUHOC 3a OBJIrapckaTa 3aKOHOJATEITHA
MpaKkTHKA.

B To3u Tpyn HSKOM OT U3JIOKEHUTE TE3M, CTAHOBHUINA, H3BOJIU U
000011IeHNsT HEe ca Taka Oe3CIMOpHHU, MOpaad KOETO IIe CI0XKAT HadajoTo Ha
Obnentu auckycuu. Ho ToBa cbio camo mo cebe Cu € IEHHOCT, 3all0TO IIIe
JIOTIPYHECE 32 Pa3BUTHUETO HA OBJITAPCKOTO MPABO U MpaKTHKa. B mo-romsmara cu
4acT obade Te3uTe Ha JOKTOPAHTA € TPYIHO Jia ObJaT 00OpeHu, Thid KaTo Te ca



0azupaHu U apryMEHTUPAHU Hal-Beue€ M OCHOBHO CBC 3aJBJDKUTEIHUTE 32
ObJITapcKaTa IbpKaBa €BPOICHCKH PeTyJalliy U TPAKTUKH.

Hakpas cnenBa na ce HanpaBu 0000uien u3600, Y€ TO3U TUCEPTAUOHEH
TPy MOKE J]a CE€ ONpPEJIeNN KaTo Hay4YeH TPy, KOUTO HE MOBTaps Wi 0000111aBa
CBHUIECTBYBAII0 3HAHWE, A ChIbPKAa HOBO 3HAHWME OT 3HAYEHUE 32 HayKara,
NpPaKTHUKaTa U 3aKOHOAATEJICTBOTO. B TO3M CMHCBHJI TOW OTroBaps Ha BCHUYKH
M3MCKBAaHUS Ha 3aKOHAa 3a pa3BUTHE HA akaJeMUYHHUS ChCTaB B PemyOimka
bwirapus (3PACPB) u I1paBwinnka 3a HEroBOTO Npuiiarane. JucepTalmoHHUST
TpyA yOexkJaBa, 4€ JIOKTOPAHTHT TMPUTEKABA 3aAbJIOOYCHU TECOPETUYHH, a U
MPaKTUYECKU 3HAHMUS [0 HayyHa CHeIUaIHoCT ,,HakazaTenHomnpolecyaaHo
npaBo“. Tpyabr e yOemuTenHo JOKa3aTeiICTBO, Y€ TOW MpHUTEXaBa
HEOOXOJIMMHUTE KauyecTBa M YMEHUSI 3a MPOBEXKJIaHE HAa HAYUYHU U3CJICJBAHMUS.

Ilpeonazam Ha NOKTOpPAHTA, CJE] W3BECTHU TEXHHYECKU PEAAKLIHMHU H
M3YMCTBAHE HA HIKOU MOBTOPEHUS, TO3U TPYJ Ja ObJe MyOJMKyBaH, 3all0TO TOM
e MOJIIOMOTHE MpaKTHYecKaTa JACHMHOCT U Ie oOoraTu ObJrapckaTra mpaBHA
auTeparypa.

Aemopeghepamvbm TPaBUIHO OTpa3siBa KAKTO ChIAbPKAHUETO, Taka W
CTPYKTypaTa Ha pelieH3upanus TpyAd. B Hero sicHO ca onpenesieHn u3NoJ3BaHUTE
METOJM MPU HAYYHOTO H3CJIe/IBaHE, OOEKTHT, I[ENTa U 3aJ]aYdTe€ Ha CHIIOTO.
[IprHOCHUTE MOMEHTH Ca OTPA3€HU aKypaTHO.

[Ipunoxena e u HeoOXoauMaTa OeKiapayus 3a OPUTHHATHOCT Ha
HAay4YHOTO W3CJIEIBAHE.

Ilybaukayuume 1o TUCEPTAMOHHUS TPYJA Ca YETHUPU Ha OpOM, KOETO
OTTOBAps HAa U3UCKBAHUSATA 3a JIOMyCKaHe 0 MyOIuyHa 3alluTa.

OT npuioxkeHaTa JIOKYMEHTaIUs € BHUJHO, Y€ ca U3IIbIHEHU
MUHUMATHUmME HAUWUOHAAHU u3uckeanus 10 uia. 26 or 3PACPb 3a
npuaoOMBaHe Ha oOpa3oBaTeHaTa M HayyHa CTEMeH ,,JIOKTOP .

[IpenBun M310K€HOTO, B

3akiIl0ueHue — JaBaM BUCOKA TOJIOKUTEIHA OLICHKA HAa TUCEPTALIMOHHUS
Tpya — ,,3aJ0YHOTO MPOU3BOACTBO B HAKazaTEIHUsS Mpolec” U Mmpeajaram Ha
MOYMTAEMOTO HAY4YHO XypH Ja MPUCHIU OOpa3oBareiHATa M HaydyHa CTEIEH
,JOKTOp* Ha MIBOo FOpueB XuHoB, npodecrnoHa Ho HalmpaBiieHue ,,mpaBo (3.6.)
[0 Hay4yHa CIENUAIHOCT ,,HakazaTemHonpouecyaiHo npaBo*

( Mapraputa Ynnosa)



REVIEW

from Prof. Margarita Ivanova Chinova, D.Sc. in Law, professional field "Law" (3.6.),
specialized in "Criminal Procedural Law," lecturer at Sofia University "St. Kliment Ohridski,"
Faculty of Law, appointed by Order of the Director of the Institute for State and Law at BAS
as an external member of the academic jury in the contest for the defense of a dissertation for
obtaining the educational and scientific degree of "Doctor" by candidate Ivo Yuriev Hinov,
professional field "Law" (3.6.), specialized in "Criminal Procedural Law"

Ivo Hinov graduated in Law at Sofia University "St. Kliment Ohridski" in 1998. After
graduation, he briefly worked as a legal advisor, and since May 2001, he has held positions as
junior judge, judge at the Sofia District Court, the Specialized Criminal Court, and the Sofia
City Court, where he currently works. On January 29, 2021, he was enrolled as a doctoral
candidate at the Institute for State and Law at BAS in an external form of study under the
doctoral program "Criminal Process,” professional field 3.6. "Law," and dissertation topic
"Trial in Absentia in the Criminal Process.”" He was granted the right to defend on January 29,
2021.

The dissertation "Trial in Absentia in the Criminal Process" is 350 pages long, including an
introduction, three chapters, a list of abbreviations, a conclusion, and a bibliography. It includes
390 footnotes, and the bibliography lists numerous titles in Bulgarian and other languages.

The topic of the work is current and significant, despite the existence of educational materials,
articles, and a dissertation with an identical title. However, this work is qualitatively different
from the ones published so far, as it adopts a different approach and perspective in theoretically
explaining trials in absentia. For the first time in Bulgarian legal literature, a comprehensive
theoretical model of trial in absentia is developed as a general legal institution that applies to
both phases of the criminal process. This new concept is built on a different foundation and
analyzed from another viewpoint.

Convincingly, it has been proven that the established doctrine and practice, which claim that
trials in absentia are an undesirable deviation from the paradigm of proper legal proceedings,
focusing on ensuring the defendant's presence through coercive measures, cannot reveal the
profound essence, characteristics, and significance of trial in absentia. Instead of this
established paradigm, trial in absentia has been examined and placed on a different foundation,
specifically from the perspective of its functionality—evaluating the actual harmful
consequences and benefits, emphasizing the right to participate rather than the obligation to be
present. As a result, a significant conclusion has been made: this institution must be
rationalized, and specific steps and directions for its improvement are outlined.

The primary objective of the study, namely, to identify the reasons why the law should require
or prohibit certain aspects of trials in absentia—such as presence, participation, or absence of
the accused—and to evaluate the beneficial effects or adverse consequences, has been
successfully achieved. The study creates a basis for a comprehensive rethinking of the concept
of trial in absentia by analyzing its basic principles through the prism of legal interest.

For the first time, trial in absentia has been analyzed as both a factual and legal phenomenon.
This fundamental criterion determines the approach to issues surrounding trials in absentia. It
is identified by its factual characteristic—the absence of the accused—and its characteristics



and dimensions are evaluated using legal criteria, primarily the violated right to participation
of the accused.

Using a comparative legal approach, a valuable comparison has been made between the national
and European models of trial in absentia. In the Criminal Procedure Code (CPC), trials in
absentia are addressed as the defendant's obligation to attend the court session (Article 269).
The emphasis in European law is different—it views participation in the process as a right to
participate, i.e., a subjective right that can be exercised voluntarily to protect personal interests.
Refusal to participate is perceived as an expression of this right, whereas national law does not
recognize such refusal or adopt this logical framework.

These fundamental findings and conclusions have not only theoretical but also practical
significance, as they assist in the interpretation and application of Bulgarian law in alignment
with European standards. This work is also relevant to legislative practice. The existing
legislation, particularly the prerequisites for conducting trials in absentia, has been analyzed.
Specific de lege ferenda proposals have been made for amendments and supplements to the
current rules. Conceptual proposals for rationalizing trials in absentia and harmonizing them
with European standards have also been formulated.

The more significant contributions of this dissertation can be outlined as follows:

Chapter One examines the concepts of "presence,” "participation,” and "absence."

Although these concepts have been analyzed in legal literature in various contexts, as new
knowledge, the distinction between them in practical procedural activity should be appreciated.
The same factual actions, through which a certain type of involvement of the accused in the
proceedings is objectified, can reflect both their presence and their participation. The criterion
proposed in this work for their differentiation is the extent to which the accused utilizes them
to protect their interests. Furthermore, it is illustrated how in practice the presence or
participation determines and corresponds to the behavior of the state body.

Clarifying the content of the right to participate in the criminal process and its two
dimensions—the broad sense, which connects to the rights supporting this participation, and
the narrow sense, which relates to the rights through which participation is realized—is of great
importance for both doctrine and practice. For the first time in legal literature, a sample
classification of the forms of participation of the accused in the criminal process has been
proposed: physical; telecommunication; remote; natural participation; participation by virtue of
the law; in-person and non-present participation; active, passive, and negative participation.
The content of these types of participation has been doctrinally clarified, with all conclusions
illustrated by numerous examples from procedural practice. The concept of "apparent trial in
absentia™ has also been explored, analyzing its essence and legal characteristics.

The nature and legal essence of the concept of "presence™ are revealed through a comparative
analysis of the provisions of Article 269, paragraphs 1 and 2 of the CPC. A correct conclusion
has been made that the obligation for presence under paragraph 1 applies to all court sessions,
while under paragraph 2 it may vary—aobligation to appear in one, several, or all court sessions.
Following a similar logical framework to participation, both theoretical and practical
manifestations of presence have been clarified. An independent thesis has been argued that the
obligation for presence or appearance includes specific additional manifestations that give it



substantive content. These manifestations are technical in nature and are expressed as the
accused's obligation to assist the deciding authority in performing procedural actions.

To substantiate the obligation for the personal presence of the accused, the hypotheses of legally
prescribed presence of the accused and the obligation for presence resulting from a request by
the managing-decision-making authority have been thoroughly clarified and grouped. From this
perspective, the provisions of Article 269, paragraphs 1 and 2 of the CPC have been subjected
to detailed analysis. A highly successful attempt has been made to examine the reasons for the
current legislative solution regarding the mandatory presence of the accused in the criminal
process. A justified and reasonable proposal has been made, albeit only at a conceptual level,
for legislative amendments—to provide mandatory court appearance for the accused only
during the most critical procedural actions to allow them to defend themselves, such as:
preparatory session, presentation of the charges, interrogation of the accused, courtroom
debates, final remarks, and possibly the interrogation of the most important witnesses and
experts.

Following the same logical framework, the concept of "absence of the accused"” has also been
explored. Two types of absence have been grouped—Iack and distancing. These two concepts
are unfamiliar to Bulgarian literature and practice, hence their thorough investigation. A general
conclusion has been made that the accused is absent if they do not appear at the court session
but are considered distanced if they are not notified about a specific procedural act, as a result
of which they cannot express their opinion on it.

For the first time in legal literature, trial in absentia has been examined as non-participation,
distinguishing between internal and external forms of trial in absentia, and the relationship
between participation, absence, and trial in absentia. A significant conclusion has been drawn
that the process is a sequence of both in-person and non-in-person forms of participation,
corresponding to the two forms of absence—Ilack and distancing. From a factual perspective,
trial in absentia is the opposite of presence, while from a legal perspective, it is the opposite of
personal participation.

The prerequisites for external trial in absentia have been thoroughly analyzed, which is
significant not only for theoretical purposes but also for the correct interpretation and
application of existing provisions governing trial in absentia procedures. At the end of this
chapter, an algorithm for the relationship between participation, absence, and trial in absentia
is provided. The non-realization of in-person or internal participation due to the absence of the
accused constitutes internal trial in absentia. The non-realization of non-in-person or external
participation due to the distancing of the accused constitutes external trial in absentia.

Chapter Two is devoted to procedural actions and acts related to trial in absentia.

This chapter also introduces new knowledge for both theory and practice, as trial in absentia is
examined from a different perspective—its relationship with procedural actions and acts, rather
than solely focusing on the participation, presence, and absence of the accused. In doing so,
legal literature and practice are enriched by building upon the content and legal specifics of trial
in absentia and the proceedings conducted in absentia.

For the purposes of this work, a new, original categorization of procedural actions has been
proposed to address the topic of trial in absentia, determining which of these actions can and
cannot be conducted in absentia. Thus, procedural actions are categorized and explained as



decisive, investigative, informative, administrative, and others, depending on the function they
serve. Procedural actions are called direct if they directly fulfill one of these functions, and
indirect if they only prepare for its fulfillment.

By skillfully applying an essential criterion—namely, the existence of a legal interest (either
direct or hidden)—a justified answer is provided to the question of whether trial in absentia
requires the accused to be absent from all procedural actions or only from some of them. The
legal possibility for the accused to participate in the action is dictated either by their legitimate
interest or by the legal interest of the deciding authority to compel their appearance.
Sequentially, procedural actions from the pre-trial phase are identified and examined, during
which the interest of the accused to participate, though real, remains hidden as there is no legal
rule mandating such participation due to the existence of another legal interest that takes
precedence over the accused's participation in the action.

In this section, a conceptual-level proposal for an amendment to the CPC is made. The necessity
for legal regulation of the indirect decisive and administrative actions of the prosecutor is
substantiated, providing the accused with an opportunity to express their position before the
prosecutor issues their act. Just as the court hears the defendant before issuing its act, the
prosecutor should also hear the accused before issuing their act.

A fundamental rule has been formulated, according to which the trial in absentia of an act can
be determined either independently, based on the specifics of its issuance, or in accordance with
its relationship to the procedural action it objectifies. A new, substantiated thesis has been
proposed that a specific trial in absentia procedural action (one or more) always forms the basis
of the conclusion on whether the criminal process or part of it has been conducted in absentia.
The proposed criterion for answering this question is whether this trial in absentia procedural
action significantly influenced the decision of the deciding authority to issue its act. At the same
time, a generalizing conclusion is motivated that only decisive procedural acts can be defined
as trial in absentia. All others, even if they objectify trial in absentia procedural actions, are not
considered trial in absentia, as they do not have significant legal relevance for the accused. In
this context, another significant conclusion is argued, namely, that only direct investigative and
indirect decisive actions of the authority, if conducted in absentia, have the potential to lead to
the conclusion that the respective act was issued under trial in absentia conditions. The
additional criterion is recalled that such trial in absentia actions must have substantial
significance for the nature and content of the act.

Contributions are also identified in distinguishing rectification from other legal institutes such
as repetition of the procedural action, refusal of rectification, new procedural actions, and
formal interrogation. An important principle has been established that rectification signifies a
new procedural action that is additional, not repetitive, in relation to the previous one, whereby
the previous procedural action retains its legal significance. Rectification aims to eliminate the
harmful effects on the right to defense, which is why actions conducted in absentia are
performed again, but not entirely—only partially to the extent necessary for this purpose.
Rectification is carried out in the form of additional procedural actions rather than repetitive
ones.

For practicing lawyers, it is important to address how the concept of rectification is reflected in
the current CPC and which provisions project legal values that, in essence, represent
rectification. The provisions of the CPC have been examined, and ultimately, without explicitly
using the term "rectification,” they embody and express this concept.



At the end of this chapter, European standards and the practices of the ECHR and the CJEU are
analyzed. This is not a simple retelling but a substantial analysis of these standards. Cases are
outlined in which the practices of national courts, theories, and legislation differ and do not
align with European standards. These include the right of the defendant to be present at court
hearings, the determination of the type of trial in absentia, legal remedies against trial in
absentia, and informing the defendant of the charges. It is convincingly demonstrated that
applying these European standards will lead to the rationalization of the criminal process and
the timely resolution of cases. Therefore, this analysis is deemed to be of exceptional
significance for practice and legislation and should be recognized as an important contribution.

Chapter Three examines the fundamental conditions for conducting trials in absentia.

First, the relationship between the defendant's presence and the revelation of objective truth is
outlined. A critical analysis is presented of the legislator's idea to mandate the unconditional
presence of the defendant in cases of serious crimes (Article 269, Paragraph 1 of the CPC) while
allowing the defendant's presence to be optional in cases of minor crimes, except when ordered
by the court and deemed necessary for the revelation of objective truth (Article 269, Paragraph
2 of the CPC). It is reasonable to agree that objective truth is uncovered in the same way,
regardless of the severity of the charge. Thus, it is illogical for the defendant in minor crimes
to be required to appear occasionally to reveal the objective truth, while in cases of serious
crimes, their appearance is always mandatory. Therefore, it is proposed that the legislator
refrains from introducing criteria, allowing for free interpretation regarding the origin of the
obligation for the defendant's personal presence in court sessions.

A summary review of legal theory is conducted, which accepts that the obligation for personal
presence arises from the need to perform investigative actions involving the defendant as an
object, to guarantee their right to defense and the proper conduct of proceedings. This work
builds upon and enriches these doctrinal positions. In this context, absence as the non-presence
of the defendant and the revelation of objective truth is examined. The thesis is presented that
the absence of the defendant, considered as the opposite of presence, hinders the revelation of
objective truth only to the extent that they cannot be the subject of investigative actions.
Therefore, it is proposed that, de lege ferenda, Article 269, Paragraph 3 of the CPC be rephrased
as follows: "When it is unnecessary to perform investigative actions with the defendant, the
case may be heard in their absence."

This work argues that the two forms of absence—non-presence and non-participation—should
be discussed separately, examining the conditions under which such absence would not hinder
proceedings conducted in absentia. For practicing lawyers, it is valuable to formulate and
distinguish the hypotheses in which, if non-presence is concerned, the absence of the accused
may obstruct a trial in absentia. However, when it comes to non-participation, the accused
cannot be forced to participate. In this context, the central issue of the defendant's informed
refusal to participate in the process is raised. When such a refusal of the right to participate is
present, it cannot be claimed that this right has been violated, nor can it be said that the
adversarial nature and basic legality of the process have been compromised.

The thesis is supported with numerous arguments that the term "absence,” as used in Article
269, Paragraph 3 of the CPC, refers solely to non-presence. The shortcomings of a conviction
resulting from the defendant's non-participation in the court session are subsequently addressed
within the scope of Article 423 of the CPC, rather than during the decision-making process
regarding in absentia proceedings under Article 269, Paragraph 3 of the CPC.



Of significant importance for practical work is the proposal for corrective interpretation of
Avrticle 269, Paragraph 3, Item 1 of the CPC. According to the text, the case may be heard in
the absence of the defendant if "they cannot be found at the address they provided or have
changed it without notifying the respective authority.”" Using numerous arguments, primarily
derived from the doctoral candidate's practical experience, the conclusion is substantiated that
the requirement for the address to be provided in the first hypothesis renders the second
hypothesis in Article 269, Paragraph 3, Item 1 of the CPC unnecessary. Therefore, it is proposed
that this text be interpreted correctively as meaning that the defendant "cannot be found, as they
have permanently left the address they provided.” As new knowledge, the detailed comparison
between the practices of Bulgarian and European courts should be appreciated. Regarding the
permanent departure from an address, which in itself, according to Bulgarian courts, is not
sufficient grounds for trial in absentia, European courts deem the unequivocal establishment of
this fact sufficient grounds for an in absentia trial, without the need for thorough searches to
locate the defendant's new address.

This work provides an answer to the question regarding the rationale behind the existence of
Acrticle 269, Paragraph 3, Item 3 of the CPC, given that the provision can easily be circumvented
through the imposition of measures for procedural coercion. By skillfully employing the
method of restrictive interpretation, it is concluded that this provision applies only to cases
involving minor crimes as defined by Article 269, Paragraph 2 of the CPC. If there is no court
decision requiring the defendant's personal appearance, this type of trial in absentia cannot be
applied to serious crimes. This interpretation indeed ensures consistency between the provisions
of Article 269, Paragraph 3, Item 3 and Paragraphs 1 and 2 of the CPC, aligning with the
established practices of Bulgarian courts.

As a contribution to doctrine and practice, the highly professional and successful extensive
interpretation of Article 269, Paragraph 3, Item 3 of the CPC should be recognized. The most
valuable aspect of this interpretation and analysis is that it fully respects and complies with
European regulations and the practices of European courts. The proposed extensive
interpretation will undoubtedly rationalize and expedite the process by broadening the scope of
trial in absentia to include not only individuals evading justice but also those who voluntarily
refuse this right and choose not to appear. However, it is noted that the provision in Article 269,
Paragraph 1, Item 3 of the CPC, while still valid law, has limited practical application, as its
extensive interpretation has been rejected by judicial practice. Despite this, this work
successfully attempts to "breathe life" into this provision based on European law and practice.
Therefore, it is proposed that if the absence of the defendant occurs under the conditions of
Article 269, Paragraph 1, Item 3 of the CPC, it means that they have validly and bindingly
waived their right to participate, and thus their right is not violated when the case is heard
through trial in absentia.

European law regulates only the right to participate and is entirely indifferent to the defendant's
obligation to attend court sessions. It establishes numerous guarantees to ensure this right, some
of which coincide with national standards while others differ. According to European law and
practice, an informed refusal to appear in court and participate in the process signifies that the
right to personal participation has been upheld. In such cases, the defendant is in the same
position as if they had appeared in person. It must be agreed that only in this way does the old
value—the obligation to attend—give way to the new value—the right to participate.

The thesis convincingly demonstrates that the extensive interpretation of Article 269, Paragraph
1, Item 3 of the CPC allows trials in absentia to be regarded as a legitimate waiver of the



defendant's right to participate, which is at the heart of European standards regarding trial in
absentia.

Regarding trials in absentia when the defendant is located outside the country under Article
269, Paragraph 3, Item 4 of the CPC, numerous arguments are presented to prove that this
framework is ineffective and contradicts European regulations and practices. Specific solutions
are also proposed for amending and supplementing Article 269, Paragraph 3 of the CPC: Item
4 should be repealed, and Items 2 and 3 should apply to all defendants, regardless of whether
they are within the country or not; Sub-item "b" of Item 4 in Paragraph 3 of Article 269 of the
CPC should also be repealed. These proposals contribute significantly to Bulgarian legislative
practice.

In this work, some of the theses, positions, conclusions, and generalizations presented are not
entirely indisputable, which will likely spark future discussions. However, this is valuable in
itself as it will contribute to the development of Bulgarian law and practice. For the most part,
however, the doctoral candidate’s theses are difficult to refute, as they are primarily and
fundamentally based on European regulations and practices, which are binding for the
Bulgarian state.

| propose to the doctoral candidate that, following some technical edits and the removal of
repetitions, this work should be published, as it will support practical activities and enrich
Bulgarian legal literature.

The abstract correctly reflects both the content and structure of the reviewed work. It clearly
identifies the methods used in the research, the subject, goal, and tasks of the study. The
contribution points are accurately represented.

The required declaration of originality for the scientific research is attached.

There are four publications related to the dissertation, which meets the requirements for
admission to a public defense.

From the provided documentation, it is evident that the minimum national requirements under
Article 26 of the Law on the Development of Academic Staff in the Republic of Bulgaria
(ZRASRB) for obtaining the educational and scientific degree of “Doctor” have been fulfilled.

Considering the above, Conclusion: | provide a highly positive evaluation of the dissertation —
“Trial in Absentia in the Criminal Process” and propose to the esteemed academic jury to award
the educational and scientific degree of “Doctor” to Ivo Yuriev Hinov, professional field “Law”
(3.6.) in the academic specialty “Criminal Procedural Law”.
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