CTAHOBUIILIE

OT MPO®. I-P UPEHA UJIMEBA
HMHcTuTyT 32 ABpPKABaTA M NPABOTO, bhJrapcka akajgeMusi Ha HAyKHUTe,
Codus 1000, ya. ,,Cepauka” Ne 4, Tea. 02 987 49 02

4JIeH Ha Hay4HO XypHu cbritacHo 3anoea Ne P/[-09-14/30.01.2023 r. va npod. a-p W. Unuesa —
nupexTop Ha MHCTUTYTA 32 IbpKaBaTa M MPaBOTO 3a MyOJIMYHA 3alIUTa HA JUCEPTALMOHHUS
Tpyn Ha Moanna Bopucnaposa IllyneBa — TOKTOPaHT B 3a109Ha (opMa Ha OOyUEHHE B CEKIMS
1 lyonnuHonpaBuu Haykn” B MHcTUTyTa 3a AbpkaBaTa U paBoto npu bAH Ha Tema:

LIPEIOIULIMAJTTHOTO 3ATIMTBAHE ITPEJT ChJIA HA EBPOITEMCKMS CHIO3 B
AIMUHUCTPATHBHOTO ITPOU3BOACTBO HA PEITYBJIMKA BbJII'APMA*

3a MpUCHXKIaHe Ha oOpa3oBarenHa u HaydHa cTerneH ,,/JJOKTOP” mo nokropcka mporpama
»AJIMAHACTPATUBHO IIPaBO U aIMMHUCTPATUBEH Mpouec

l. Kparku ouorpadpuyunu 1aHuu

Moanna IllyneBa ¢ 3aBbpHIHIA CPEIHOTO CH 0Opa3OBaHHE B AMEPHKAHCKHS KOJEK B
Codusa. Maructep e mo mpaBo ot CY «Cs. Kiumment Oxpuncku» ot 2018 r. Hwma
crelnuanu3anys Mo IpaBopasjiaBaHe, MyOJMYHAa aJMUHUCTpALUsA, MEXKIYHapOJHO IMpaBO U
MexayHapoaHu oTHomeHus. IIpe3 2015 - 2016 r. e ochuiecTBuia MOOMJIHOCT MO IMporpama
«Epa3bpm+» B YHHBepcuTeTa 3a u3cieaBanus Ha Munano — Bicocca.

buna e npaBeH chTpYAHHK, IOPHUCKOHCYIIT, a oHacToseM e ansokaT B CAK. 3auucnena
e B 3a04Ha joktopantypa B UJIII npe3 2018 r. JlucepTarinOHHUAT TPy € HACOUEH 3a MyOJIMYHa
3aIuTa Ha 3aceaHue Ha cekuusTa o [lydnuunonpasau Hayku ot 11.01.2023 1.

1. OO0 onrcaHue HA NPeACTABEHHUS JUCEPTAIMOHEH TPy

JlokTopaHTKaTa € MpeJCTaBuiia TUCEPTAMOHEH TPyl B 00eM 0T 254 cTpaHUIH, ChCTOSII
ce OT yBOJ, S5 TJIaBH, 3aKJIIOUYEHUE, IPUMED 3a MPEIOJAUIIMAIHO 3alUTBaHe W Oubauorpadus ot
158 3arnaBus, ceabpikai 250 GenexxKu 1Mo JIUHUS.

[IpenMeTsT Ha Tpyda € u3bpaH opurMHanHO. B Obarapckara mpaBHa IUTEpaTypa uma
M3CIeABaHMS M0 BBIIPOCca 32 MPEIOIUIIMATHATE 3alUTBaHUS - OT Aol. 1-p An. Kopresos, mpod.
mtoH AT. CemoB, 1-p Ct. KocToB u p. aBTOpH, HO (POKYCHT Ha MPEACTABEHOTO MIPOYUYBAHE BHPXY
aJIMMHHUCTPATUBHOTO NMPOU3BOJICTBO € HOBOCT.

Kakto coum aBTOopkara mpaBHarta QuUrypa Ha MNOPEIOAUIMATHOTO 3alUTBAaHE €
WHTEPIUCIUIUIMHAPHA U € TIPEIU3BHKATEIICTBO 32 OBJTapcKaTa MpaBHA JIOKTPHHA M MPAKTHKa
ollle OT MOMEHTa Ha MPETroBOpPHUTE 3a MpuchenuHsBaHe Ha beiarapus kem EC. IlpenmersT Ha
W3CJIEIBAHE CIOJIYWIMBO € OTpPaHWYeH caMO JI0 TPEIOJUIMAIHUTE 3allUTBAaHUS OTHOCHO
ThJIKyBaHeTO Ha mpaBoTo Ha EC (c. 6) u e cBbp3aH ChC 3alIuTaTa Ha MyOJIMYHUS UHTEpEC ,,B
YCJIOBHSITA Ha 3aKOHOJATENIHA €HTPOMUS, KOSATO OBJITapCKOTO 3aKOHOJATEJICTBO TMPEKHBSIBA B
MOCJIEIHUTE TPUAECET TOAUHU .

[IpeameTsT Ha w3ciaeABaHE € OCOOEHO akKTyaleH, JJ0Ka3aTelICTBO 3a KOETO ca
MIPUBEICHUTE OT Noanna [lyneBa maHHu 3a oTmnpaBeHU 279 NPEIOAULIMATHH 3alUTBAHUS OT
Obarapcku cpammma 10 Cona Ha EC B kpas Ha 2022 1. (c. 37).



W3cnenBaHeTo € CTPYKTypuUpaHO B JIOTHUYECKA I10CJIEJOBATEIHOCT KaTo 3arodBa C
U3SICHSIBAHETO Ha TMOHSATHETO 3a ,,IPEI0JIMIUAIHO 3aluTBaHe, Herorara mpaBHa ypeada B
npaBoTo Ha EC u OBATapcKOTO 3aKOHOIATENCTBO, MPOU3BOJICTBOTO, MOCIECTUIMTE OT HEro H
3aBbpIIBA C MPEITIOKEHUS 32 YChBHPIICHCTBAHE HA PErJaMeHTALUSTA.

PasnpenenenueTo Ha U3CIeIBAaHETO B IIETTE TJIaBH € PABHOCTOMHO 10 006eM, ¢ 000CHOBaH
nek npesec Ha ['maBa Tpera, mocBeTeHa Ha mpoLeaAypara.

B yBogna (8 c.) aBTOopkara siCHO U3BeXJa IeJITa Ha IUCEPTAMOHHUS TPY/l: Jla U3CIIe/Ba
aJIMMHHUCTPATUBHOIIPABHUTE aCHEKTH HA MPEIOJULUATHOTO 3allUTBAHE U Ja U3BEJE Ha MpeieH
IUTaH TOTEHLMANa Ha aJMUHHCTPATUBHOTO MPAaBO 3a PAa3BUTHUETO HA MHCTUTYTAa M TO3M Ha
CaMOTO TPOU3BOJACTBO 3a OBIArapcKOTO aJAMHMHUCTpATUBHO mpaBo (c. 5). IlpencraBena e
METOOJIOTHUATA U ChIABPKAHUETO HA OT/ACTHUTE TIIaBH.

I'maBa I[TppBa (B 06eM oT 41 c.) € MOCBETEHA HAa MOHITHETO 32 MPCIOANIIMAIIHO 3alMTBAHE.
B Hes ce ananu3upa ynotpedara Ha TepMUHA ,,IPEIOAUIIMAIHO 3anuTBaHe™ B mpaBoto Ha EC u B
bearapus, npasu ce nmepuoauzanus Ha noiauthkata Ha EC mo oTHolIeHWEe HA TO3W MHCTUTYT,
u3CcieIBaHa € CBIMHOCTTA My, BKIIOYHTEIHO MpaBHATa NpUpPOJa HA MPHUHIUINTE Ha
MPEIOANIIMATHOTO 3aIIUTBAHE U OTTPAHMYABAHETO MY OT CPOJIHU HHCTUTYTH.

OcHoBHaTa Te3a Ha aBTOpa, Y€ MPEIOJUIHAIHOTO 3alUTBaHE € MOHATHE 0e3 cOOCTBEHO
ChABpKAHUE — IIOHATHE ,,[IIANKA" € OPUTMHAIIHA U HOBATOPCKA.

I'maBa BTOpa (42 c.) W3cnenBa mpaBHaTa ypeaba Ha MPCIOIUIMATHOTO 3allUTBAHE B
npaBoro Ha EC, mno-cmemumanno un. 267 J®EC. B xunore3ara, Koraro HalMoOHajHaTa
IOPHCIMKIHMS MOXe jJa u30epe Ja OTIPaBM MM HE NpEroAuIManHo 3anutade M. Illynesa
anaymsupa 1. Hap. CILFIT kpurepuu, KakTo W TAXHATA CBOJIONHUS M MO-T'BBKABHS IMOJXOJ HA
CEC xbpM usuckBanusTa 3a acte clair. ITocnemoBarenHo ca pasriieanu OJaHKeTHAaTa paMKa Ha
MpaBHaTa ypeada HAa UHCTHTYTa B OBJITapCKOTO MpaBO — TiaBa metaecetr u aesera oT [TIK —
LHlpetoaquuuanau 3anuTBaHus — uwi. 628 — 633p rtmaBa Tpumecer u ceama ot HIIK
,, ] [pEIOINIINATHN 3alTUTBAHMS 110 HAKa3aTEeITHONPAaBHU BbIpocu™ — wi. 486 — 488, kakto U 4.
144a ot AIIK. OGocHOBaH € M3BOIBT Ha aBTOpKaTa, 4ye ,,[aka OBATapCKUAT 3aKOHOMATEN, 3a
pasznuka OT JpYruTe Jbp>KaBU WIEHKH, ,,TPAHCIIOHUpPA™ MeXaHM3Ma 3a MPEeroAUIIHATIHO
3aMTBaHE B HAIIMOHATHOTO 3aKOHO/ATEJICTBO, KaTo Bh3mpousBexaa TekctoBe oT JIDEC, 6e3
TOBa Jla € MOTpeOHO WM Ja € 3HaK 3a J00bp 3akoHoaareneH maHuep (c. 68). Mutepec
Mpe/ICTaBIsIBa aHalu3a Ha OBJIrapCKUTE MPEIJUIHalHU 3anuTBaHus (c. 68 — 71), KakTo H
WIIOCTpUpaHaTa ¢ MaTepusara Ha OopOaTta cpelly M3MMPAHETO Ha Hapu U (UHAHCHpPAHETO Ha
Tepopu3Ma, MPU KOHTO € HeoOXoauMo omie paboTa 3a MPABUIHOTO TPAaHCIOHHpPAHE Ha
peneBantHuTe nupektrBu Ha EC. Ilogxomsmm ca mpuMepuTe OT MpaKTHUKAaTa M BIUSHUETO HA
MPEIOANIIMATTHUTE PEIIeHUsT BbpXYy Obiarapckute cpauwnuma (Hapembata 3a MuUHUMaNHHUTE
aJIBOKaTCKU Bb3HArpaxaeHus — c. 79 — 83).

B maparpad 3 Ha Ta3m rmaBa € HAmpaBeHO CPAaBHUTEITHOINPABHO H3CIEABaHE Ha
MIPUJIAraHeTO Ha MPEIOJAMIMAIHOTO 3aluTBaHe B NpaBoTo Ha Ppanius, ['epmanus, Vcnanua u
I'bpuusi, ¢ akIEHT BbpPXY 3alNUTBAHUATA, OTHPABEHHM OT HALUMOHAIHUTE KOHCTUTYLHOHHU
CHAMIINILA.

B tpera rmasa (54 c.), o3arnaBena ,,JIpou3BOACTBO® € KJIaCHYECKH CTPYKTypHpaHa |
u3cieaBa NpeaMeTa, OCHOBAaHUETO U CPOK, OT €/1HA CTpaHa, CTPaHUTE U peleHueTo. Beeku ennH
OT Te3W BBIPOCH, MPEAMET Ha IJaBaTa, € CIOJIYWIMBO MOJKpENEH C pelieBaHTHA ChaeOHa
mpakTuka. Ta3w d9acT OT JUCEpTAlMOHHUS TPyd OM Morjia Ja ce TOJ3Ba IIUPOKO OT
MPAaKTUKYBAIIUTE IOPUCTH, 3alI0TO CBABPKA SICHO W KOHIIEHTPHUPAHO H3JIOKEHUE Ha
nporenypara, 6azupano Bbpxy aHanu3 Ha [Iponenypuus npasuiauk Ha CEC u Ipenopbkute
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KbM HallMOHAJHUTE CHAWIMILA 3a NperogunuanHuTe 3anutBaHus ot 2019 r. Pasrnenano e u
OBpP30TO MPOU3BOACTBO MO 4i. 2267, an. 4 JJO®EC, BKIIOYUTEIHO MBPBOTO PEIICHUE, KOETO O¢
MOKMCKAHO OT OBJTapCcKH aAMUHUCTpATHBEH ChJ (c. 112 — 115).

Cuutam 3a 0co0eHO MPUHOCHA OT MPaKTHYECKa TJIeHA TOYKa YacTTa, KOSTO aHaJIH3Upa
aHanu3a Ha npuwioxuMoTo npaso Ha EC mpex BAC (c. 131 — 138).

I'maa UYerBbpra (39 <c¢.), ozarmaBena ,llociaemuiu™ aHamusupa edekrure Ha
IPEIOIMIMANIHOTO pelleHne, Kato Te ca kiacupummpann ot M. Illynesa Ha xBe HuBA:
HAIMOHAJHO U 00IHOCTHO. OT 0COOEHO MPAKTHUYECKO 3HAYCHHE € U3BEXKIaHETO Ha ePEeKTH KaTo
BB3MOXHOCTTA JOJHUTE MHCTAHLIMU J1a HE MpWIaraT NpakTUKaTa Ha BbPXOBHUTE ChAWINILA aKO
T4 npotuBopeur Ha npaBoto Ha EC wnu Oynu koneGanue mpu ¢opMupaHe HAa BBHTPEIIHOTO
yOexaeHne Ha ChausATa. SICHO € ouepTaH 3aKOHOJATENHHUA e(eKT, H3pas3sBal] ce B
YCBBBPIICHCTBAaHE Ha MpaBHaTa ypeaba. OO0ocHOBaH € U ePeKTHT 3a pa3BUTHE HA MPABOTO (C.
158 wu ci.). [IpuBenenu ca BaXKHH CTATUCTUYECKUTE JIAHHU.

[Ipu uscnenBanero Ha edekrure 3a mpaBoro Ha EC ocBeH TpaJUIIMOHHHUTE MOCIEIUIN
KaTo YCHBBPIICHCTBAHETO MY, M3IVIAXKJaHE HA MPOTUBOPEYHS U €AHOOOPA3HO THIKYBaHE, ca
MpHUBEACHU akTyaiaHu npumepu oT nangemusta KOBUJ[-19 B marepusita Ha 0O0IIECTBEHOTO
3/lpaBe U OrpaHUYEHHUATA HA TPAJAULIMOHHUTE CBOOOIM Ha IBMKEHUE Ha Xopa U cToku. [IpuHoceH
MOMEHT Ha AMCEPTAIlMOHHUS TPYJ Mpe/ICTaBisABa aHajau3a Ha npeioxkeHnero Ha Komucusra 3a
cb3gaBaHe Ha EBporielicku 31paBeH cbio3. He € mogMuHaTo U CMIIHO KOMEHTUPAHOTO B 4yXOMHa
neno ,,ITaruapeBo’ (c. 174- 175).

I'nmaBa Ileta (25 c.) e mocBeTeHa Ha NMpPEAJIOKEHUS 32 YChBBPIICHCTBAHE Ha MpaBHATa
ypenba Ha NperoUIUaTIHOTO 3aKIoueHue. TS € CTpyKTypHupaHa B JBE 4acTU: MPEJIOKEHH 3a
1o100psiBaHe Ha BBTPEIIHOTO MpaBo U 3a paBoto Ha EC

Boratata chie6HAa NpaKTHKa, W3Nom3BaHa oT Moamma IllyneBa He moxMMHABA U
3axnroueHrero. B Hero aBropkata OTHOBO MpEACTaBs MO aJEKBAaTEH U JMCKYCHOHEH Ha4yMH
Teaxysarenno aeno Nel/2022 r. na BKC u pemenuero no crenunHenure aena C-558/18 u C-
563/18. 3Boau Ha aBTOpa ca OTIPAaBEHU KbM OBJEHIETO U JUTHUTAIHATA epa.

I. Ouenka HA HAYYHHUTE M MPAKTHYECKHU Pe3yJITATH U NPUHOCH B JUCEPTANMUATA
[I5pBOTO HECHMHEHO TOCTOMHCTBO Ha AMCEPTAIIMOHHOTO H3Cle[BaHE € H300pbhT Ha
TeMara Ha M3CJe/IBaHe: MPEIoANIMATHOTO 3anuTBane npen Chaa Ha EC B aqMUHUCTPATUBHOTO
Mpou3BOJICTBO Ha Pemybnuka brarapus.
bux oTkpowia ciegHUTE TEOPETUIHU TPUHOCH:

e (OcHOBHaTa Te3a Ha aBTOpKaTa, Y€ MPEIOJAMUIIMATHOTO 3alUTBAaHE € MOHATHE 0e3
COOCTBEHO ChABPIKAHUE — MOHSTHUE ,,IIIAMKA";

e ll3cneaBanero Ha mMpaBHATA NPHUPOJA HA MPUHIMIHTE HA MPEIOIUIHAATHOTO
3l TBAHE;

e KoM Te3u npuHOCH OTHACSAM W U3CJIEIBAHETO HAa €(DEKTUTE U CIICIUATU3AIMSITA Ha
cdepute HA MPUIIOKEHUE HA TTPEIOUIIUATHOTO 3aUTBAHE,;

e JlpuHOCEH MOMEHT Ha JHUCEPTAIMOHHUS TPyA TPEACTaBIIsIBAa aHalW3a Ha
npeaoxxenuero Ha Komucusra 3a cp3gaBane Ha EBponencKu 31paBeH ChIO3.

e (Oco0eH TeopeTHYeH MPHHOC ChC CUIHO ABTOPOBO MPHUCHCTBHE OTKPHBAM B
naparpadg 3 Ha [7aBa 4eTBBpPTA, MOCBETEH HA TJIOOAIHUTE TOCIETUIA OT
€BPOIENHCKOTO aJMUHUCTPATUBHO MPaBo (HAIpUMeEp, Y€ TPATUIMOHHUTE MIPABHU
CyOeKTH ce MpeBpBINAT B XHOPH, B KPhCTOCKA MEXKIY HAIIMOHAIHA Ibp)KaBa U
MEXIyHapoaHa opranu3anus — c. 180).



MHoro0poifHu ca HayYHO-TIPAaKTUYECKU MPUHOCH HA AUCEPTALUOHHUS TPY:

e [IpakTuyecku mpUHOC MpPEICTaBisABa LisAjaTa IjJaBa OTHOCHO MpOLEAypaTa 3a OTIpaBsHE
Ha MPEIOANLUAIHO PEeLICHHE

e [Ipemnoxenusita de lege ferenda 3a usmenenust B SMUII u [III3MMUIT (¢.187 — 192);

e [lpennoxkeHneTo 3a Cbhb3AaBaHE Ha CIIELMAlHA Kjay3a 3a KOCBEH HaJ30p WJIM HaA30p
BBPXY aKT, JeiicTBUE wiu Oe3/ielicTBrue Ha anMuHucTpanusata B ATIK;

e BaxeH npakTHYecKH IPUHOC Ha U3CJIEIBAHETO MPEJCTABIABAT BCUUKHU MPEIOKEHUS 32
ychBBpIIeHCcTBaHe Ha mpaBoTo HAa EC (c. 194 — 201), 6e3 na ru mocoyBamM KOHKPETHO,
3al10TO € TOBAa OM Ce Ha/IXBBPJIMJI ChIIECTBEHO 00eMa Ha CTAHOBULIETO.

e CnenBa na ce orOenexxu Oorata chaeOHA MPAKTUKA, M3MOJI3BAaHA B JUCEPTAIIMOHHHSA
TPYA.

Hanune ca MHOecTBO 00OCHOBaHM M3BOJAM, HAKOM OT KOUTO CbM IOCOYMIIA 1O-TOpE B
U3JI0’KEHUETO.
CnenBa 1a orOenexa OTIIMYHUAT IOPUINYECKU €3UK U CTUJI Ha TUCEPTALlMOHHUS TPY/I.

OTIMYHOTO BICYATICHUE OT AUCCPTAIMOHHHA Tpyd C€ JOIIbJBa OT (l)aKTa (S
JOKTOpAaHTKaTa nMa 11 HY6J'II/IK3.I_II/II/I I10 TCMAaTa Ha AUuCepTanuATa.

V. Kputnunm Oesieskku 1 npenopbKH

OcHOBHaTa MM KpUTHYHa Oelie)XKa € CBbp3aHa ¢ (GOpPMaTHUTE PEKBU3UTH, KOUTO Ce
ChIBPXKAT B yBOJA, KaTO HaIpHUMep IOCOYBaHE Ha OOEKTa, IpeAMETa U H3CIEHA0BATEICKUTE
3agaun. Te, pa3bupa ce, ce OTKpUBAT ITPU BHUMATEIHUS IPOUUT HA Tpyna. DopmyarpaHeTo UM B
HA4aJo0TO OM YJIECHWJIO NpPELEHKaTa Jald MOCTABEHUTE HAy4YHO-M3CIICAOBATENICKU 3a/aud ca
IIOCTUTHATH.

bux xenana na momueprasi, Y€ BCUUKUTE MU KPUTUYHM O€JIEKKH, HAlpaBEHHU IO BpeMe
Ha OOCHKIAHETO HA JMCEPTAMOHHMS TPyJ ca B3eTH moj BHMMamue oT . Illymea, koero
JI0Ka3Ba HelHAaTa aKkaJleMU4Ha 100POCHBECTHOCT U MPELU3HOCT.

ABTOpedepaThT 0Tpa3siBa aJleKBaTHO ChIbP)KaHUETO HA TPY/a.

[TocouennTe KpUTUYHU OENIEKKU HE ca OT ChILIECTBEHO 3HAYEHHE U HE C€ OTpa3sBaT Ha
BHCOKOTO KaueCTBO Ha JIUCEPTALMOHHOTO U3CIIEIBAHE.

V. 3aKjao4eHue

W3noxeHuTe MNpELEHKH 3a HAayuyHUTE NPUHOCH Ha pPasrekIaHOTO JUCEPTALMOHHO
M3CcJeBaHe MOTaT Jla MOCTYKaT KaTo OCHOBA 3a OIleHKaTa Ha HaydHaTa IMOATOTOBKA W KauyecTBa
Ha JIOKTOpPAaHTKaTa.

ToBa, KOETO MOXKe Ja ce 000BIIM OT TPEJCTABEHUs JMCEPTALMOHEH TPyA Ha MoaHHa
[lyneBa, e crmocoOHOCTTa 3a H300p Ha aKTyajeH MpoOJieM, OPUTHMHAIHO JAehUHUpaH U
OTpaHUYEH TI0 TIpeIMeTa Ha U3CIICBAHE.

ABTOpKaTa IMOKa3Ba COJIMIHA aKaJeMUYHa IOArOTOBKA, YMEHHUsS Ja CHUCTeMaTH3upa U
KPUTHYHO Ja OCMHCIS CBHIIECTBYBAIlM HAyYHU TE€3M M Ja 3aeMa apryMEHTHpaHa ITO3WITHS.
W3non3BaH € MoJXOoAs1] METOJOJIOTHUECKH HHCTpyMeHTapuyM. HanpaBenu ca MHOroOpaiHu u
obocuoBanu npemnoxkenus de lege ferenda He camo 3a yCHBBPIICHCTBaHE HAa OBIATapCKOTO
3aKOHOJATEJICTBO, HO U Ha mpaBoTo Ha EC.

JlucepTallMOHHUAT TPYJ OTroBaps Ha M3HMCKBaHUATA HAa Wi. 6, ain. 3 OoT 3akoHa 3a
pa3BUTHE Ha akajaeMUuyHus cbcraB B P bearapus, Ha wi. 27 or IlpaBuiHuka 3a HEroBoTO
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npwiarane U Ha wi. 42 ot [lpaBwiHMKa 3a ycloBHsSTa M pela 3a MPUAOOMBAHE HA HAYYHU
CTCIEHW W 3a 3aeMaHe Ha akajeMuyHu juibxHoctd B MJIIT mpu BAH, mopaau koeto maBam
MOJOXKUTEJHA OLIEHKA u npeuiaram yéeneno Hayunoro skypu aa aage na Moanna
bopucaasosa IllyjeBa oOpa3oBaTejiHATa M __HAay4YHA CTeleH . JJOKTOP* 10 HayyHa
CHENMAJTHOCT ., AJIMHHUCTPATHBHO MPABO M AJIMUHHUCTPATHBEH Ipoiec.

Hara: 22.02.2023 r. [Ipod. n-p Upena NUnuesa
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By Prof. Dr. Irena llieva
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member of the scientific jury according to Order Ne RD-09-14/ 30.01.2023 of prof. dr. I. llieva —
director of the Institute for the State and the Law for the public defense of the dissertation of
Joanna Borislavova Shuleva — PhD candidate in section ,,Public Legal Science” in the Institute
for the State and the Law at the Bulgarian Academy of Science on the topic of:

» THE REQUEST FOR A PRELIMINARY RULING IN FRONT OF THE COURT OF
JUSTICE OF THE EUROPEAN UNION IN THE ADMINISTRATIVE PROCEDURE OF THE
REPUBLIC OF BULGARIA”

for obtaining the educational and scientific degree “DOCTOR” in the doctoral program
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Brief biographical data

Joanna Shuleva has completed her secondary education in the American College of Sofia.
In 2018 she obtains a Master degree in Law from Sofia University “St. Kliment Ohridski” with
specializations in Judiciary, Public Administration and International Law and International
Relations. In the period between 2015 — 2016 she participates in the mobility program
“Erasmus+” in the University for scientific studies in Milan — Bicocca.

She has worked as a legal associate and a legal consultant, and is currently practicing as a
lawyer at the Sofia Bar Association. In 2018 she is enrolled as part-time doctoral student at the
Institute for the State and the Law. The dissertation is intended for public defense at a meeting of
the Public Legal Sciences section on January 11", 2023.

General description of the presented dissertation.

The doctoral student has submitted a dissertation in the volume of 254 pages, consisting
of an introduction, five chapters, a conclusion, an example of a request for a preliminary ruling
and a bibliography of 158 titles, containing 250 footnotes.

The subject of the work has been chosen creatively. In Bulgarian legal literature, there are
studies on the issue of preliminary rulings by Assoc. Dr. Al. Kornezov, Prof. Dun At. Semov, Dr.
St. Kostov and other authors, but the focus of the presented study being on the administrative
proceeding is a novelty.

As the author points out, the legal figure of the request for a preliminary ruling is
interdisciplinary and has presented a challenge to the Bulgarian legal doctrine and practice as
early on as the beginning of the negotiations for Bulgaria's accession to the EU. The subject of
research is successfully limited to requests for preliminary rulings regarding only the



interpretation of EU law (p. 6) and is related to the protection of public interest "in the conditions
of legislative entropy that Bulgarian legislation has experienced in the last thirty years".

The subject of research is particularly relevant, evidence of which is the data cited by
Joanna Shuleva for 279 requests for preliminary rulings issued by Bulgarian courts to the Court
of Justice of the EU until the end of 2022 (p. 37).

The study is structured in a logical sequence, beginning with the clarification of the
concept of "request for a preliminary ruling”, its legal framework in the Law of the EU and
Bulgarian legislation, the proceedings, its consequences and ending with proposals for improving
the regulation.

The distribution of the study into five chapters is equal in volume, with a justified slight
preponderance of Chapter Three, devoted to the procedure.

In the introduction (p. 8), the author clearly states the purpose of the dissertation: to
examine the administrative law aspects of the preliminary request and to bring to the fore the
potential of administrative law for the development of the institute and that of the preliminary
rulings procedure itself for Bulgarian administrative law (p. 5) . The methodology and content of
the individual chapters is presented.

Chapter One (in total of 41 pages) is dedicated to the concept of the request for a
preliminary ruling. The use of the term in EU law and in Bulgaria is analyzed, a periodization of
EU policy in relation to this institute is made, its essence, including the legal nature of the
principles of the request for a preliminary ruling is examined and a distinction between related
institutes is proposed.

The author's main thesis that the request for a preliminary ruling is a concept without its
own content — the concept of a “hat”, is original and innovative.

Chapter Two (p. 42) explores the legal framework of the request for a preliminary ruling
in EU law, in particular art. 267 TFEU. In the hypothesis when the national jurisdiction can
choose whether or not to extend a request for a preliminary ruling, J. Shuleva analyzes the so-
called CILFIT criteria, as well as their evolution and the more flexible approach of the CJEU to
the requirements for acte clair. Subject of consecutive examination is the blanket legal
framework of the institute in Bulgarian law - chapter fifty-nine of the Civil Procedure Code -
"Requests for Preliminary Rulings™ - art. 628 - 633p, chapter thirty-seven of the Criminal
Procedure Code, called "Requests for Preliminary Rulings on Criminal Matters" - art. 486 — 488,
as well as art. 144a of the Administrative Procedure Code. The author's conclusion is
substantiated that "Thus, the Bulgarian legislator, unlike other member states’ legislators,
"transposes” the mechanism for a request for a preliminary ruling into the national legislation,
reproducing texts from the TFEU, without this being necessary or a sign of good legislative
manners" (p. 68). The analysis of the Bulgarian requests (p. 68 — 71) is of interest, as well as the
one illustrated with the matter of the fight against money laundering and the financing of
terrorism, where more work is needed for the correct transposition of the relevant EU directives.
Examples from practice and the influence of preliminary rulings on the Bulgarian courts are
appropriate (Ordinance on the minimum attorney's fees - p. 79 - 83).



In the third paragraph of the chapter, a comparative legal study of the application of the
request for a preliminary ruling in the law of France, Germany, Spain and Greece is made, with
an emphasis on the requests made by the national constitutional courts.

The third chapter (p. 54), entitled "Proceedings”, is classically structured and examines
the subject matter, the ground and the term, on the one hand, the parties and the decision. Each of
these questions, the subject of the chapter, is successfully supported by relevant case law. This
part of the thesis could be widely used by legal practitioners because it contains a clear and
focused exposition of the procedure based on an analysis of the CJEU Rules of Procedure and
the 2019 Recommendations to National Courts on Preliminary Inquiries. Art. 267, para. 4 TFEU,
including the first decision that was requested by a Bulgarian administrative court (pp. 112 —
115).

| consider particularly useful from a practical point of view the part that contains the
analysis of the applicable EU law before the Supreme Administrative Court (p. 131 — 138).

Chapter Four (p. 39), titled "Consequences”, analyzes the effects of the preliminary
ruling, as they are classified by J. Shuleva on two levels: national and community. Of particular
practical importance is the derivation of effects such as the possibility that the lower courts may
not apply the practice of the supreme courts if it contradicts EU law or causes hesitation in
forming the internal conviction of the judge. The legislative effect, expressed in the improvement
of the legal system, is clearly outlined. The effect for the development of law is also
substantiated (p. 158 et seq.). Important statistics are provided.

In the part of the study devoted to the effects on EU law, in addition to the traditional
consequences such as its improvement, smoothing out contradictions and uniform interpretation,
current examples from the COVID-19 pandemic in the matter of public health and restrictions on
the traditional freedoms of movement of people and goods are given. A contributing point of the
dissertation is the analysis of the Commission's proposal to create a European Health Union. The
"Pancharevo"” case, which was highly commented on abroad, was also not overlooked (p. 174-
175).

Chapter Five (p. 25) is dedicated to proposals for improving the legal framework of the
preliminary ruling. It is structured in two parts: proposals for improvement of domestic law and
for improvement of EU law.

The substantial judicial practice used by Joanna Shuleva does not bypass the conclusion,
where the author again presents, in an adequate and discursive manner, Interpretative Case No.
1/2022 of the Supreme Court of Justice and the decision on joined cases C-558/18 and C-563/18.
The author's conclusions are addressed to the future and the digital age.

I. Evaluation of scientific and practical results and contributions in the dissertation

The first undoubtful merit of the dissertation is the choice of topic: the request for
preliminary ruling before the Court of Justice of the EU in the administrative proceedings of the
Republic of Bulgaria.

I would highlight the following theoretical contributions:

* The main thesis of the author, that the request for preliminary ruling is a concept without
its own content - "a hat concept”;

* The study of the legal nature of the principles of the request for preliminary ruling;

* To these contributions | refer the study of the effects and the specialization of the areas of
application of the request for a preliminary ruling;



* A contributing point of the dissertation is the analysis of the Commission's proposal to
create a European Health Union.

* I find a special theoretical contribution with strong author's presence in paragraph 3 of
Chapter Four, dedicated to the global consequences of European administrative law (for
example, that traditional legal subjects become a hybrid, a cross between a nation state and an
international organization - p. 180).

The scientific and practical contributions of the dissertation are numerous:

* A practical contribution is the entire chapter on the preliminary ruling procedure

» The de lege ferenda proposals for amendments to the Act on Money Laundering
Prevention and the Regulation for its Implementation (p. 187 — 192);

* The proposal to create a special clause for indirect supervision or supervision of an act,
action or inaction of the administration in the Administrative Procedure Code;

* An important practical contribution of the research are all proposals for improving EU
law (p. 194 - 201), without mentioning them specifically, because this would significantly
exceed the volume of this opinion.

+ An abundance of case law used in the dissertation should be noted.

There are many reasonable conclusions, some of which | have indicated above in the
exposition.

I must note the excellent legal language and style of the dissertation.

The excellent impression of the dissertation is complemented by the fact that the candidate
has 11 publications on the topic of the dissertation.

V. Critical notes and recommendations

My main critical note is related to the formal requisites contained in the introduction,
such as stating the object, subject and research objectives. They, of course, can be found in the
careful reading of the work. Formulating them at the beginning would make it easier to assess
whether the initially set research tasks have been achieved.

I would like to emphasize that all my critical remarks made during the discussion of the
dissertation were taken into account by J. Shuleva, which proves her academic conscientiousness
and precision.

The abstract adequately reflects the content of the work.

The critical remarks indicated are not essential and do not affect the high quality of the
dissertation research.

V. Conclusion

The presented judgments about the scientific contributions of the considered dissertation
can serve as a basis for the evaluation of the scientific preparation and qualities of the doctoral
candidate.

What can be summarized from the presented dissertation is the ability to choose a current
problem of present interest, originally defined and limited by the subject of research.

The author shows solid academic preparation, skills to systematize and critically interpret
existing scientific theses and take an argumentative position. An appropriate methodological
toolkit is used. Numerous and well-founded proposals de lege ferenda are made not only for the
improvement of Bulgarian legislation, but also of EU law.



The dissertation meets the requirements of art. 6, para. 3 of the Act on the Development
of the Academic Staff in the Republic of Bulgaria, on Art. 27 of the Regulations for its
implementation and of Art. 42 of the Regulations for the conditions and procedures for acquiring
scientific degrees and for holding academic positions in the Institute for the State and the Law at
the Bulgarian Academy of Science, therefore | give a_POSITIVE ASSESSMENT and |
strongly suggest that the Scientific Jury grant Joanna Borislavova Shuleva the educational
and scientific_degree ''Doctor' in_the scientific specialty '"Administrative Law and
Administrative Process'.

Date: February 22th, 2023 Prof. Dr. Irena llieva



