PEUEH3UA

HA AUCEPTAUNOHHUA TPYA ,, EHHOCTPAHHO MNMOEMAHE HA
FPAXXOAHCKOIMNMPABHO 3AOBLINKEHUE” HA NOKTOPAHT BJIAOUCIIAB
CBETOCJIABOB OALIOB” OT UHCTUTYTA 3A OBbPXABATA U MNMPABOTO
NMPU BBIIFAPCKA AKAAEMUA HA HAYKUTE, HJOKTOPCKA NMPOPAMA
FPAXXOAHCKO U CEMEMHO NMPABO” U HAYYEH PbKOBOAWUTEN [OLU. A-P
BbJTYNH OACKAJIOB

[dncepTaunoHHUAT Tpya € NOCBETEH HAa €QHOCTPAHHOTO NoeMaHe Ha
rpaXxgaHckonpaBHO 3agbimkeHue. Cuntam, Ye Temata e CnonyyvnmBo n3bpaHa, Tbi
KaTo eqHOCTPaHHUTE CAeSIKU, OCBEH HAKOWN N3PUYHO ypeaeHN OT NO3UTUBHOTO NpaBo
KaTo 3aBeLlaHNeTo U YMbiHOMOLLABaHETO, He ca AOCTaTbYHO U3cnedBaHu, KaTo
TOBa Cce OTHacs 1 3a nybnnyHoTo obellaHne 3a Harpaga, CropeH Mo CBodATa npasHa
CbLLHOCT UHCTUTYT. B nocnegHnte rogMHy nma no —3acureHo BHUMaHUE KbM Te3u
BBMNPOCK, HO TO € ENN30ANYHO , NO NOBOA Ha ApYyrK no- obwm npobnemn. imam
npensua aBTopm kKato XpuctmHa lNetkoa n NMpmnHa borgaHosa. Cuntam, ye
npaBHaTa TeoOpUs € ANbXHUK NO OTHOLLEHME Ha BbNpoca 3a €4HOCTPAHHOTO
noemMaHe Ha rpakgaHckonpaBHO 3agbiKeHne u npobnemMmTe Ha eqHOCTPaHHUTE
COENKN, Korato Te ca TakKbB U3TOYHUK. AOMUpUpam, Ye AOKTOPaHTbT € uman
peLmnTEeNHOCTTa Aa u3cnensa BbNpoca 3a e4HOCTPaHHUTE COENKN KaTO M3TOYHUK Ha
rpakgaHcKonpaBHW 3a4biMKeHNs. N3knouBamM TbPproBCKUTE edpekTn, KOUTo umat
nogpobHa ypeanba n borata npakTvka U NpeacTaBnsiBaT TbProBcku caenku. Cuntam,
ye uacnenBaHuATa Ha NpaBHaTa AOKTPMHA 3a e4HOCTPaHHUTE COENKKW, nopaxaaLm
rpakgaHcKonpaBHU 3a4biHKEHUN cnefBa Aa BbPBAT B ABE HACOKW: Aa ce uacnensat
ypenexute B 33[1 cbcTaBu, MO KOUTO MMa CNOPHU BbMPOCKU, AOPU 3a HAKOW ce
CuuMTa, Y€ Ca UIMMULLHK, 3aLL0TO Ca XUTENCKN HENPUNOXUMN N BTOpaTa Hacoka- aa
NPOEeKTMpa TakmBa CbCTaBu UM oOLLM NpaBmna 3a eqHOCTPaHHUTE COENKN, KOMTO Aa
Ce OTHacAT 1 3a Te3un, Nopaxgallm rpaxxgaHckonpaBHM 3aabimkeHns. Tosa we
npeausBMKa ANCKYCUA U cHMTaM 1 3a oboraTsiBaHe Ha npaBHaTa UM ypeaba.

[ucepTaHTbT coumn, Ye cbaebHaTa npakTMka B nacneagBaHaTta obnacr e
rMaBHO 3@ OTFOBOPHOCT 3a HEM3NBITHEHO oObellaHne 3a CknioYBaHe Ha 6pak u
npucbxgaHe Ha obesLleTeHne 3a HaCTbNUNNTE OT HEM3MbITHEHNETO BPpeaU, HO
OCHOBaHMETO 3a TakaBa OTTOBOPHOCT HE € CaMO HEU3Mb/IHEHNE HA €AHOCTPaHHOTO
obellaHne, HO rMaBHO HaCTbLNUNUTE OT TOBA BpPeaun, KOETO Ce cuMTa 3a OEJINKT,
KaTo ce U3NCKBaT N Apyrn eneMeHTn Kato MaHudectTupaHe Ha onpegeneHo
noBeAeHne, cCoYeLLo Ha NpoekTnpaH bpak, Aa HAMa OCHOBaTENHU NPMYMHK 3a OTKasa
W Op. T.e. Hewarta ce pas3BmMBaT Ha MNNIOCKOCTTAa Ha AeNMKTHaTa OTFOBOPHOCT.A 1 Teaun
CMOpOBE BeYe ca psaaKo cpeLlaHn, KoeTo ce 0bdAcHsABa ¢ Apyrv NPOMeEHU B
o0LLecTBOTO, @ U NPaBHU NPOMEHU. MHCTUTYTBHT MMa CBOETO MSICTO U OHEC,
Hanpumep uMma fena 3a uannailaHe Ha Harpaja Ha y4acTHUUM B TENEBU3NOHHN
urpu, Ha KkomTo € obelllaHa TakaBa Harpaga npv gageHu npasunHM OTroBopu./ np.



7.0.Ne349/2011r., TK Ha BKC, 1 TO/. He ca usknoyeHun n obelaHns ot MECTHU
OpraHu Ha HaceneHneTo B CbOTBETHATa ObLLMHa UM KMETCTBO.

PaboTaTta e cTpykTypupaHa B YBof, 4 rnasu, 3akntoyeHne n nanonssaHa
nutepaTtypa.. [MbpeaTta rmaBa’Ictopuyeckun n cpaBsHuTenHonpaseH npernea.lpaBHa
XapaktepucTtumka.Bb3HnkBaHe n 0co6eHOCTM Ha NONUUUTALNOHHOTO
NpaBOOTHOLLEHME” e NOCBETEHA Ha UCTOPUYECKOTO n3creaBaHe Ha eqHOCTPaHHOTO
obellaHune, Nopaxgallo rpaxaaHCcKonpaBHU 3a4b/MKEeHUs T.e. IpoMucusaTa..
N3sacHaBa gBaTa Buga npomucum B [ipeseH Pum: obelaHme 3a 3ectpa u obellaHue
Ha ocBoboaeHus pob, kaTo NoACHABA, Ye NpeacTaBnABaT 4OroBopU, 3aLLloTo €
Heob6Xxo4MMO NpMemMaHe Ha BOneun3sBNeHNETo OT Apyrata cTpaHa. Coun n
€[HOCTPaHHOTO U hopmarnHo obelaHne Ha eaHo nNuue 4a M3BbPLUM HAKaKBa
nonesHa paboTta B nonsa Ha obLECTBOTO C ornea nosyyasaHe Ha nybnuyHa
ANBXHOCT, KaTo Ta3u Aeknapaums He ce Hyxaae oT npuemaHe. No3oBaBa ce Ha
YnnuaH, 4ye obeLlaHmeTo, HapevyeHo nonuumTaums e obellaHne camo Ha NMueTo,
KOeTO ro npaeu 1 Ha [lurectute, Yye B TX Ce BNarano CbLOTO CbAbpXaHune, KOeTo e
npueTo AHeC 3a eQHOCTpPaHHOTO obellaHne, HapedeHo nonvumTaums. lNpasu
N3BOA,Ye caenkarta, C KOSITO ce noemMaro rpaxaaHcKonpaBHO 3aabikeHne B [lpeBeH
Pum, HapedeHa nonuumTaums e obellaHne, KOETo He ce HyXaae OT NpuemMaHe un e
OTNpaBEHO A0 onpeaensieM Kpbr OT Nnua, HO HEMHOTO U3MbITHEHNE € CKPENEHO C
AbpXaBHa npuHyga. Npuema ga pabotu ¢ To31 TEPMUH ,NoNUuMTaums”, KaTo MOXe
Aa n3nonsea u TepMuHa ,APOMUCKA” C JONBIHUTENHO NOSICHEHWE UK
,€OHOCTpaHHO obewaHne”. Cam NosicHsABa , Ye B PMMCKOTO NPaBo CbAbpPXKaHMETO Ha
TO3M TEPMUH Ce € NMPOMEHSANO, a U B paboTaTta CU OMCEepTaHTbT akueHTMpa Ha
eHOCTpaHHUTe obeLlaHns, KaTo eqHOCTPaHHU BONEN3SABEHMS, Nopaxaalin npaBHoO
3agbmkeHne. Cnnpam ce Ha TepMuUHa, 3aLoTo cYMTaMm, Ye no- TPyaHo Le ce
Bb3npuemMe OT JOKTpUHATA, a oule noseye OT NpakTukata. B HaweTo
YHUBEPCUTETCKO 00y4eHme No pUMCKO NpaBo, NO cnpaBka B y4ebHMumTe Ha npod.
AHOpeeB, TO3M TEPMUH HE Ce M3MN0S3Ba, a U B Apyr npesegeH cbopHuk ,Casebook
no pUMCKO 06nMrayMoHHO NpaBo” He ce HaMupa To3n TePMUH. He e BKIYEH 1 BbB
BCUYKM HOPUANYECKN NTATUHCKN PEYHULM T.€. HE e NONYNsiPeH cpes puUCTuTe,
HecneunanucTy No PUMCKO npaBo. Ho ToBa He e npeyka aa n3nonssa To3n TEPMUH,
LLIOM KaTO CYMTa, Ye HEeroBOTO CbAbpXKaHWe e Han- BrM3Ko 4O MHCTUTYTa, KONTO
n3scneaBa. Pasrnexga v pasnuyHuTe cxBallaHus 3a nonuuutauunsara B
CpeAHOBEKOBMETO, KaTO COYM, Ye pasnuymsaTa ca ce OTHacanNu Jo ToBa Aanu
nonMumMTayusaTa e npaBHOOOBBbP3BaLLO obellaHe Unu e cb3gasasno camo MopariHO
3agbimkeHune. LUntupa Xyro Npouun, npeactaBuTen Ha ecTeCTBeHoNpaBHaTa LWKona,
KOWTO cymnTa, Ye cnopeq rpaxaaHCcKoTo npaso obellaHneTo MoXe a CTaHe
06Bbp3BaLLO, CAMO aKO MMa HAKAKBM BbHLUHW 3HALM 1 @Ko C HEro ce NPexBbpriaT
npasa. [pyroTo BuxxagaHe e, 4e nonuuutaumdara e obeljaHme, KOeTo ce Hyxaae oT
npuemaHe 3a npugobuBaHe Ha nNpaBHa cuna T.e. MMa LOroBOpPEH xapaktep. Tosa ce
npuema n oT TakmBa PpeHCKM ydeHmn kaTo lNMotume /17-18 B./, ynnto nscnegBaHus ca
Bb3MNpueTn Npu cb3gaBaHe Ha PpeHckus rpaxgaHckm kogeke npes 1804r., kouTto ca
HamMepunu oTpaxxeHne u Npu M3BbpLUBaHe Ha NnpomMeHuTe npe3 2016r. JucepTaHTbT
npaBu NonesHn Nno3HaBaTeNHM U3BOAUN, Ye CaMO HEMCKOTO NpaBo B nmueTo Ha T3
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npuema obellaHMeTOo 3a Harpaga He KaTo AOroBOp, a KaTo egHOCTpaHHA caenka
/Auslobung/. Cnupam ce Ha ToBa, 3awoto 33[ ot 1950r. e Bb3Npuen ToBa NpaBuIio
B NMueTo Ha nybnuyHoTo obellaHne 3a Harpaga. HemckoTo npaBo npusHaBsa
3a4bIKUTENHA cuna Ha obellaHneTo camo B U3PUYHO YpeaeHUTe CbCTaBu, Tbi KaTo
He cbAabpka obuwm npasuna 3a Hero.M cnen pedopmaTta Ha HEMCKOTO
obnurauynoHHo npaeo ot 2002r. ce 3ana3n e4HOCTPAHHOTO NoemMaHe Ha
rpaXkgaHCKONPaBHO 3a4biKEHNE 4Ype3 MHCTUTYTa Ha Ny6nuyHoTOo obellaHne 3a
Harpaza 1 NoemMaHeTO Ha eQHOCTPaHHO 3a4bImKeHne Ypes gorosop /
Schuldversprechen/ Ha koeTo cnoped MeH CbOTBETCTBA TEKCTHLT Ha yun.23 33[.
TbnkyBavikm pasnopenbata Ha 33[1 /oTm./ Un.45, cunta, Ye BCAKO NuLe € MOXerno aa
noeme egHOCTPaHHO NPaBHO 3agbinkeHne KbM Apyro nuue. OT TekcTa Ha un.45 B
33[ /oTm/ n3BOABT €, Ye ToM € umMan 3a uen aa ypean UMeHHO eHOCTpPaHHUTe
3a4b/MKEHNST KbM €QHO TPETO Nuue , HO U B3aMMHU 3a4biHKEHNS Mexay CTpaHuTe,
pasnuyHM OT JOroBopuTe, Tl HAapeYeHuTe nonygorosopu. Tasm pasnopenba ce e
HamMmuparna MMEeHHO B pa3fena 3a nosfygoroBopuTe, KaTo M3TOYHMLUM Ha
3aabrkeHus. [paBs ToBa OTKNOHEHME 3a Moe 0D0siCHEHME 3aLl0 Npu CbCTaBAHETO
Ha 33[] ce e OTMLLNO KbM HAKOM TEKCToBe, NogobHu Ha ypeaeHnte B T 3.

Ot npoy4yBaHe Ha nonuuuTauuaTa B 3anagHa EBpona, koeTo npasu
ANCEpPTaHTBLT, CTaBa SICHO, Ye HMe cMe Bb3npuenu B cerawnna 33[ asa Bmaa
€[HOCTPaHHM U3ABNEHNS Nopaxaalum 3aabimKkeHus:, Ypes nybnuyHoTo obelaHure 3a
Harpaga v Ypes3 JoroBop , C KOWTO ce obellaBaT AENCTBUSA HA TPETO NnLE, KaKTo U
obelaBaHeTo Ha 3aeM. B §3 Ha cbuiaTta rnaBa ,HopmaTUBHO ypeaeHun crnyyam Ha
€[4HOCTPaHHO NOEMaHe Ha rpaxgaHCKoNpaBHO 3aabrikeHune, 1.1 ,HopmaTueHo
ypeaeHu criydam B rpakgaHCKOTO 3aKOHOA4ATeNCTBO” KOMEHTUpa 4n.23 kato
obellaBaHe 3aab/mKaBaHETO UNK AenCcTBUETO Ha 3 nuue , nybnmyHoTo obellaHne 3a
Harpaga, obelaHmeTo 3a gapeHue, obellaHne 3a JaBaHe Ha 3aeM U CbLUO
HOPMAaTUBHO ypeaeHU Criydyam B TbProBCKOTO 3aKOHOAATESICTBO, Ha KOETO HAMa Aa
ce cnnpam. Cuntam, 4Ye pasrnexgaHeTo Ha noco4yeHnTe cbetaBu oT 33/ HamaT
MSICTO B Ta3u rnaea, TpsioBano e ga rm o6ocobn cnen UcTtopuyeckus nperneq n Ha
6asa Ha TAXHOTO M3cnefBaHe fa pasrnefa efHocTpaHHaTa NpaBHa caernka,
N3TOYHUK Ha 3aO4bIHKEHNS, KOATO HAMMEHYBA MONUUMTaLUS.

MbpBUAT ypeneH cbetas oT 33[,konTo pasrnexaa e 1o3um no y4n.23 33[.
lMocouBa, 4e Ton nncTpmupa nonmumnTaumaTa u NoANUUTaLMOHHOTO
NPaBOOTHOLLUEHNE, HO €AHOBPEMEHHO C TOBA CbAbpXXa U JOrOBOPHM 3a4bIIKEHMS.
Cuutam, Yye 4n.23 ce oTHacsa 4o JOroBop, C KOWTO €AHOCTpaHHO ce obellaBaT
AencTeus Ha 3 nuue, Ho 0beLLaHMeTo € HaCOYeHO KbM KOHKPETHO Nnue, HEroB
agpecar e gpyrata cTpaHa Ha goroeopa. [pegmeTsT Ha goroBopa ce oTrpaHMyaBa
OT efHOCTpaHHOTO obellaHne. MNocnegHoOToO € HAacO4YEeHO KbM peanuanpaHe Ha
npegmMeTa Ha JOroBopa, NpeAcTaBnsiBall, onpeaeneH pesynraT, KOUTo aa ce
nocturHe . lNoema ce egHOCTPAHHO 3a4b/MKEHNETO TOBA Aa CTaHe M Ce NOCTUrHe
4ypes OEeNCTBUA Ha TPETOo nuue, KouTo aencTena ce obewwasart. C otgenHa knayaa ce
noemMa egHOCTPaHHO 3a4bINKEHNE, HACOYEHO KbM U3MbIIHEHNE HA ObIMKUMUSA
pesynTtaT T.e. eAHOCTpPaHHOTO obellaHne e eqHO NpaBHO CPEACTBO 3a U3MbITHEHME
Ha CKMOYeHNsa JOroBop Ypes 3agbikaBaHe Unu AENCTBUS HA TPETO Nuue.
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daKTU4YECKMAT CbCTaB Ha AOroBopa BKMKOYBA B CbAbPXKAaHMETO OCBEH HErOBUS
npegmeT, pe3yntaTbT, KOUTO TpsAbBa Aa ce NOCTUrHe, Hapen ¢ ToBa u obellaBaHe
TOBa [a CTaHe 4ype3 AeWCTBUS Ha APYro nuue, KOeTo He e cTpaHa no Jorosopa.
EnHocTpaHHOTO obellaHne 3ana3Ba CBosiTa aBTOHOMHOCT KaToO CPeAcTBO 3a
N3NbIHEHME HA NpegmMeTa Ha goroeopa. Cuntam, Ye un.23 e Nnpoekums Ha
npasunoto Ha § 780 / Schuldversprechen / Ha T3, koeTo npod. Koxyxapos e
npesen kaTo” obewaBaHe Ha AbNr’ B NPEBOA Ha 3aKoHa , udgageH npes 1974r. B
TEKCTa Ha Ta3n HopMa ce MOsICHABA, Ye TOBa NpaBuio Cb3gaBa CaMOCTOATESTHO
3a4bIPKEHME, KOETO LLEe peye, Ye A0roBOpbT BKIIOYBA B CbAbpPXKaHNETO CH
KOHKPETHWN 3a4bJPKEHUSA cnopen npeamMeTa , CbriiacyBaHu U OT ABEeTe CTPaHu U
edHOCTpaHHOTO obellaHne ToBa Ja CTaHe Ype3 OeNCTBUATA Ha eqHO TPETOo NuLe.
ObelaBa ce Yyao 3agbrhkaBaHe Uy AENCTBUS, KOETO NOKpMBa NpeBoaa
,2obelwaBaHe Ha AbNr’ Ha nuue, KOeTo He e cTpaHa no goroeopa.ToBa obellaHue e
€HOCTPaHHO NMOEeTO, HO Ce JaBa C 4OroBop M TO € agpecupaHo 4o gpyraTa cTpaHa
Ha JOoroBopa, KOSATO Mpuvema Tasu knayaa.

Mpuemam 3a yagayHo yn.44 33[ aa uma anuHes, npeacrtasnsBalla oowo
npaBuIo 3a €4HOCTPaHHUTE CAENKN, NopaXKaaLLM rpaXKaaHCKoNpaBHN 3a0bIHKEHNS,
HapeyeHn obeLlaHna 1 3a HEM3NbIHEHMETO Aa ce NpeaBnaun rpaxgaHcka
OTrOBOPHOCT, HO (POPMYNMPAHETO Ha TakbB TEKCT HE 3acsira NPaBuUoTO Ha un.23.
Ton ga ocTaHe CbC ceraliHMs TEKCT KaTo cneuuarnHa Xxmnortesa 3a noemaHe Ha
€[OHOCTPaHHO 3aAblMKeHMEe Ype3 A0roBoOp, KaTo eQHO CPeACTBO 3a U3MbIIHEHNE Ha
A0roBopa, Ho 3anasBallo CBOSI eAHOCTpaHeH xapakTep. CbC Cb3gaBaHEeTO Ha TakoBa
0610 npaBnno 3a egHoCcTpaHHUTE obellaHna 6u ce oboratuna ypeanbarta Ha
€4HOCTPaHHUTE COENKM, N3TOYHMK Ha rpaXkgaHCKoNpaBHU 3aa4bihkeHust, kouto B 33/
ca npeAcTaBeHN CbC CbCTaBuTe Ha 4n.44, otyacTtu ¢ un.23, ¢ 4n.368 n un.369,
CbLLO U C 4N.241. Ho Bb3HMKBA BLMPOCHT OT KbJE U OT KakBo Lie CbaAUM 3a
npaBHaTa 06BbP3aAHOCT Ha obellaTens, OT AbJPKMMOCTTA Ha obe3LeTeHne N, KakTo
€ NocoYeHo B npoekTa 3a TekcT? Koe e pasrpaHnyaBa MopanHoTO 3aablikaBaHe
OT NPaBHOTO 3aAblKaBaHe, OT KbAe e CbAUM 3a npaBHaTa 06BbP3aHOCT U
CepuUo3HOCTTa Ha 3aabimkaBaHeTo? KaTo ce no3oBaBa Ha [MpuHUunNuTe Ha
€BPOMNEenCcKOTO AOroBOPHO npaeo- 4n.2.107 ,0bewaHns, konto obebp3BaTt 6e3
npuemMaHe, oUCEPTAHTLT 3asBsBa, Ye € TPYAHO Aa ce NpeLeHn ganum HamepeHusTa
Ha NPOMUTEHTA ca Aa ce 06BbpKe NpaBHO, Ye He e NpeasuaeHa n opma n e
TPYyAHO YCTAHOBMMO fann € Bb3HWKHAN0o NpaBHO OTHOLLEHWE, 4ann € 4OCTaTb4YyHO
npeaBuaeHoTo obeslweTeHme NpyM Hen3nbiiHEHNE Ha 0b0eLLlaHneTo, Aa ce CYnTa, Yye
NPOMUTEHTBLT € Lensan aa ce obBbpxe npaBHo. A3 cumtam, Ye TpsbBa oa nva
NMHOMKaUMA 3a CEPMO3HOCTTA Ha obeLllaHNeTo 1 3a NPaBHOTO 0OBBLP3BaHe oLle
KoraTo e HanpaBeHo obelaHneTo, Npeaun aa ce CTUrHe 40 HEU3MbIIHEHNE U TbpCeHe
Ha OTroBOpHOCT. He cny4yarHo npu ny6nmMyHoTo obellaHme 3a Harpaga e
npeaBuaEHO eqHOCTPAHHOTO BONEM3SIBMIEHNE A € HanpaBeHO MMCMEHO UMK Ypes
neyara unu no gpyr nyénmyeH HaunH. B npoTMBEH criyyan, ako ce Hanpasu
Bb3paXeHue, Ye HaAMa gokasaTernicTBa, Ye NPOMUTEHTBLT € UCKan aa ce 3agbimku
npaBHO, TO U 0be3LLeTeHNe HAMA Kak ga ce npucban.Heobxoanmo e nnu
obelaHneTo aa e B onpegeneHa doopma unu ga ce npeaBuaaT opyru
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AokasaTernicTBa 3a CepMo3HOCTTa Ha obeLaHmneTo, Hanpumep ceuageTenu.. N ako
npeagnara cb3gaBaHe Ha 060 NpaBuNo 3a eaHOCTpPaHHNTE obeLlaHmns, nopaxaallm
npaBHU 3a0bIHKEHUA U NPaBHO 0OBbP3BaHe, TO crneaBa Aa NPeasioXn n KpuTepun 3a
pasrpaHnyaBaHe oT obeljaHmeTo, KoeTo He 06Bbp3Ba NpaBHO obewaTtens
HanpuMep MOparnHo TakoBa UM OT €AHOCTPaHHM obelLlaHns, HanpaBeHW Ha Lwera.
3aBucu OT ToBa ganu obeLlaHneTo e agpecupaHo A0 KOHKPETHO Nuue nunn e
nyoénu4Ho o onpeaensieM Kpbr oT nuua. Tpabsa ga Mma CUrypHocT 3a NpaBHO
00BBbp3BaHe, KOETO LE MU3KIMYM Bb3MOXHOCTTA 32 Bb3paXkeHus npu npeTeHums 3a
n3nbJIHEHME UnNK 3a obesuieteHne. C puck ga ce NOBTOPS, HO B ObpXXaBuUTe, KOUTO
nmaTt npaBwuna 3a egHoCcTpaHHUTe obellaHnsa ce 3anara Ha cpeacTBaTta 3a NpaBHO
o6Bbp3BaHe U TAXHOTO AoKa3BaHe.[lo3oBaBa ce Ha U3kasaHO CxBallaHe, Yye 3a
NnpaBHOTO 06BbP3BaHE MOXEM Aa CbAUM MO NoBeAeHneTo Ha cTpaHuTe /H.MockoBa,
/Cn.CbBpemMeHHo npaBo, 6p.1/2012r/. 3a ToBa,4Ye e HeobxoaMMo Aa MMa OBEKTUBHU
KpuTepum 3a npaBHO 06Bbp3BaHE CbaAuM U OT rpaxkgaHckus npouec /IMK/. Kato
TakbB KpUTEPUN 3a NpaBHO 0OBBLP3BAHE Ce NpuemaT CBMAeTenuTe, KOMTO MoraT aa
AoKaxkaT Jorosopa T.e. NpaBHOTO 06BbpP3BaHE Ha 4OroBapsALWMTE, pecn. npueMaHe
Ha doopmara, Korato JOroBOpbT € Ha NO- BUCOKA LIEHA N He ce KpeanTupaTt
cBuaeTencknTe nokasaHuna.Tesm Kputepum morat ga ce umat npeasma Kato
NMHOMKauMA 3a npaBHO 06Bbp3BaHe, BCUYKO OCTaHarno e OT BbTPELLUHMUS MUCIOBEH
CBAT, KOWTO € TPYAHO AokasyeM u TpsabBa ga ce otnae, ako He ce npuemar
Kputepuute Ha MK, kKbM npe3ymnumu.

[MpenopbyBaM TEKCTHLT Ha 4n.23 Aa OCTaHe Taka KakTo € B 3aKOHa, 3aloTo U ga
He € NOCOYEHO N3PUYHO, Y€ eAHOCTPaHHOTO obellaHne ce noema 4pes Aorosop, TO
OT CbAbP)KaHMETO M OT NEeKCMKaTa CTaBa 4OCTaTb4YHO SICHO, Ye ce Kacae o
AOroBop, C KOWTO Ce noemMa eqHOCTPaHHO obellaHme 3a U3NbHEeHWE Ha
3a4bl/KEeHMATA, NPOM3TMYaLLM OT NpeaMeTa Ha 4oroBopa Ypes AENCTBUA Ha TPETO
nuue. NpeameT Ha AoroBopa € KOHKpeTHa NpecTaums, KOSTo TpsibBa Aa ce U3nbiHn
ypes gencTeusTa Ha Tpeto nuue. ObewaBaHe 4ENCTBNETO HaA TPETO NnLe e
eneMeHT OT haKTU4YeCckns CbCTaB Ha AoroBopa. AprymMeHTu B Nonsa Ha ToBa, Ye
e[ HOCTpaHHOTO obGellaHne ce noema 4Ypes3 A0roBop € CUCTEMATUYHOTO MSICTO Ha
pasnopeabaTta B 3aKkOHa B pasfgena 3a JOroBopuTe, CbLUO M3no3BaHaTta nekcuka- , e
ANBXHO Aa 06e3weTn gpyrata ctpaHa”. MiMame npaBOOTHOLLEHNE MeXAyY
obewarens, obewan 3agbmKaBaHe UM AENCTBUSA HA TPETO NULE 1 ApyraTa cTpaHa-
KpeauTop, KOWTO MMa NpaBo Aa TbPCU U3NbIIHEHME Ha obelaHneTo. [JoroBOPHOTO
3a4biIKEHME € 3a onpeerneHa npecrauus, a eqHOCTpaHHOTO obeluaHne nva 3a
npegmeT HaunHa 3a U3NbIIHEHME Ha Ta3n npectaumd. Taka Ye AMCepTaHTbLT e NpaB B
pa3bupaHeTo cu, Ye 4n.23 cbabpKa eqHOCTPaHHO obellaHme, HO He NpoabiKaBa
no- HaTaTbkK, Ye ToBa e4HOCTPaHHO obeLaHne ce noeMa Ypes JOroBop M Taka
npugobunea npaBHa 06BbP3aHOCT.

Cuunrtawm, ye npegnoxenuaTta d.l.f. cnegBa ga ce HanpaBsaT cnepg u3cneaBaHe
Ha BCUMYKMN CTPaAHM Ha NONMUUMTALNOHHOTO OTHOLLEHWE U CIea aHanu3 1 Ha gpyrurte
CbCTaBM Ha egHoCTpaHHK obewwanns B 33[. Npuemam nssoga, KOWTO Npasu B
0606LeHneTo Ha CcTp.45, Ye un. 23 ypexga He caMo A0roBOp, HO U € AHOCTPaHHO
rpaxgaHCcKonpaBHO 3a4bIHKeHME, KOETO 3ana3Ba CBOSATa aBTOHOMHOCT, Makap, ye
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cTaBa eNeMeHT OT (paKTUYeCKNa CbCTaB Ha 4oroBopa. 3atoBa cynTam, ye
e[HOCTpaHHOTO obellaHne, 4ageHo Ypes 4OroBop € eQHO CPEeACTBO 3a U3NbIIHEHME
Ha 3aab/PKeHuATa OT NpegMeTa Ha AoroBopa, KOMTO MoXe Aa e 3a dare nnm 3a
facere. EO nma nogumHeHa ponsi, HaCOYEHO € KbM U3NbJIHEHNE Ha NOeTuTe C
AOroBopa 3agbimKeHus / 3a CMsiHa Ha JorpamMa unm 3a AocTaBka Ha obopyaBaHe . oT
camusi NpoM3BOAUTEN U ApP. , NO JaAeHUTe OT gucepTaHTa NpuMmepu/T.e. € eaHo
npaBHO CPeACTBO, KOETO ONpeAesisl HAYnMHa Ha U3NMbIHEHWE Ha 4OroBopa.
PasrpaHnyaBa ce npegmeTa Ha JOroBopa 3a onpejerieHa npecrauus u
€eHOCTpaHHOTO obellaHne KaTo CpeacTBO 3a U3MbIIHEHNETO My. 3aTOBa ako
TPETOTO N1LE OTKaXe Aa ce 3a4bIDKM U N3BbpLUM obelaHnTe 4ENCTBUSA U ako ce
Kacae 3a 3amecTuMa npecrtaumsi U MHTepPeCHT Ha KpeauTopa e 6bae
yAOBMNETBOPEH U Ype3 N3BBbPLLBAHETO 1 OT obeliaTens u uMa cbrnacue 3a ToBa, To
AOroBopbT We 6bae n3nbnHeH. 3aTtoBa pasrpaHMyaBam npegmMeTa Ha JOoroBopa,
obxBallall onpegeneHn npectaumm n egHOCTpaHHOTO obellaHne Kato eguH oT
Bb3MOXHUTE CNOCOOM 3a N3NbIIHEHME HA TE3M NPECTaLMN, HO HE BUHArN
€ONHCTBEHUAT HAYUH, crneq KaTo BMECTO TPETOTO NnLe MOXe Aa U3BbPLUN
aencteusita n obellaTensaT ako ce NoCTUrHe cbrnacme 1 ToBa € B HEroBuTe
Bb3MOXHOCTH.

Mo oTHOWeHMe Ha pa3rneAaHnsa cbCTaB Ha NyGNIMYHO oGellaHue 3a
Harpaaa /MOH/ no un. 368 n un.369 33[.

W3cnenBaHeTo ce NpaBu C Lien aa ce YCTaHOBM Aanv € Hanvue NonmumuTaumnoHHO
OTHOLLEHME. MiMam pe3epBu 3a N3NoN3BaHETO Ha TO3N TEPMUH, KOUTO e noco4va no-
KbCHO. MI3TbKBa MHEHUS Ha aBTopu, kouTo npuemart, 4ye NOH e egHocTpaHHa
caenka. Llutnpa n ocobeHo mHeHne Ha Xp. [leTkoBa, cnopea KOATO B AbpXKaBuTte,
KOUTO ypexaaT TO3M MHCTUTYT, Ce Npuema, 4Ye ce Kacae 3a eqHOCTpaHHa caenka, a B
Te3un, KOUTO HAMAT NnpaBHa ypeaba 3a Hero, Ye ce Kacae 3a NpeasioKeHune 3a
CKIoYBaHe Ha aoroeop. [lucepTaHTbT NpaBu U3BoA, Ye cbaebHaTa npakTnuka Cbllo
npuemMa, 4ye ce Kacae 3a eqHoCTpaHHa caenka. Ton obaye He cumTa, Ye Cce Kacae 3a
eHOCTpaHHa caernka u eqHOCTPaHHO NoeMaHe Ha 3agbJDKeHne, a npeacTasnsiBsa
npeanoXxeHne 3a CKIYBaHe Ha 4OroBop, OTNPaBEHO 40 HeonpeaeneH Kpbr oT
npaBHu cybekTn. ToBa Lie peye, 4Ye He e Hanuue NoNUUMTALNOHHO OTHOLLEHME.
CuuTa BCe nak, 4e no U3KMNIYEHNE MOXe 4a Bb3HUKHE NONMUUTALNOHHO OTHOLLEHME,
HO Ye TOBa Ca EK30TMYHU Crnyyau KaTo AaBa NpuMep c obaBsBaHe Ha Harpaga 3a
narybeHo Ky4de. To3m cnop e n3BecTeH n 6m TpsibBano ga ce No3oBe N Ha Opyrn
aBToOpM, U3cneaBanu To3n MHCTUTYT, Hanp. b.[layeB nma ctatna ot 1966r,
Ct.CtaBpy e nucan no Tean BbNpocu, Aa ce No30Be U Ha 3anagHu aBToOpPU B T.4. U
noco4eHn B y4ebHUumMTe Nno obnuraymoHHo Npaeo. ToBa ro Hanara u HayvHaTta
eTuka, No30BaBaHe Ha Te3n, KoMTo npeam Teb ca M3kasanu MHeHue No CbLUns
BbNpoc. A 1 He ca EK30TUYHM CnyYanTe C pasfINYHUTE Urpu No TENEBU3NSITA C KOUTO
ce obelLaBaT NapMyHU CYMU UIM NOYMBKU B HALLN U YyXKOM KYPOPTHU.

ABTOPBT Nprema, Ye e4HOCTPaHHOTO obeLlaHne nNpu nonMumMTaumsaTa MoXe aa
nMa ModanuTeTU KaTo YCIOBME M CPOK, KOUTO pasrnexaa B pa3gen 4, § 2. N3kasea
MHEHUWe, 4Ye ako ce NocTaBu yCcrnoBue, 3aBuceLlo oT beHeduumnepa, To caenkaTa
cTaBa ABycTpaHHa. Epro npuema, 4e caoenkata e egHocTpaHHa. Npu nssacHaBaHe Ha
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Te3n BbNpOoCK Jonycka N3BeCcTHO NPOTMBOpPEYne, KaTo A0MNycKa YCrOBMETO UMK
CPOKbT KaTO MOOanNUTETN HA eOHOCTPaHHOTO M3SIBNIEHME, Creq KaTo BeYe e 3asaBun,
Yye He e Hanvue nonuumMTaums, KoraTo yCcroB1MeTo e NocTaBeHo oT 6eHeduumepa.
Honycka obadve obeliaTenaT ga NocTaBu MNpekpaTABaHETO Ha NpaBHaTa cu
06BbP3aHOCT OT YCroBKUE, KOETO € Nopg KOHTpona Ha 6eHeduumnepa, Yye B TO3n
cnyyam He ce 3acsira Bb3BMKBAHETO Ha NOSIMUMTALNOHHOTO OTHOLLEHME, a HEFOBOTO
npekpaTtaBaHe. He e kateropnyeH B TOBa, Ye ako obellaTenaT nocTasu
Bb3HUKBAHETO Ha MNONMULMTALMOHHOTO OTHOLLEHNE OT HacTbMNBaHETO Ha yCrnoBue,
noctaBeHo oT 6eHedmnLMepa, TO MOXe Aa HsaMa nonuvuuTauums, a g4orosop. A u Ha
cTp.121 3asaBsBa, 4Ye e gonycTumo obewaTenaT ga NOCTaBn ycrnosue, 3aBnceLLo ot
BONATa Ha BCcsika OT cTpaHuTe. LLlom kaTto e gonycTumMo TOBa, 3aLlo oTpuya
nonuuuTauusa npu obeliaHme, HanpaBeHO Nog yCrnoBue, Ye n3BbpLueHaTa paboTa
we 6bae cboOTBETHA Ha NocTaBeHuTe OT obellatens ycrnosus. ToBa e ycnosue,
noctaBeHo OT obellaTens, a He oT 6beHedumumepa, moganuTeT Ha obellaHneTo. He
cnogenam ,4e npu NOH, Taka kakTo € ypeaeHo oT 33[] , ce nopaxaa 4OroBOpPHO
OTHOLLEHME C U3NbJIHEHNE Ha paboTaTa.EQHOCTPaHHOTO 3aabinkaBaHe € NoA
ycnosue, 4ye 6bae n3BbplUeHa cboTBeTHaTa paboTta. EqHocTpaHHO ce noema
3a4bliKEeHME 3a Harpaga , Ho Npu onpeaerneH pesynTar, NocodeH oT obewaTtens.C
HacTbNBaHe Ha TO3M pe3ynTaT ce cobABa yCNOBUETO U 3aQb/KEHUEeTO 3a
nraiwjaHe Ha HarpagaTa cTaBa ObJIKMMO. TOBa, Ye Cce Kacae 3a eAHOCTpaHHa
cAenka MoXem Aa CbAWM U OT ApYrM M3KasaHu MHEHUs kaTo npod. [oneBa B
O6nuraumoHHo npaeo, 2008r, ctp. 281, npod. M.MapkoB B nomaranoTo no
O6nuraumoHHo Npaso, cTp.217 n cn..[locneaHnaT coun, Ye TeopusiTa 3a 4OrOBOPHUSA
XapakTep Ha TO3U MHCTUTYT BEYE € N30CTaBEeHa.

OTHOCHO Apyr uscneaBaH CbCTaB, KOUTO AUCEPTAHTBLT CYUTA, Ye
npeacraBnsiBa €e4HOCTPAHHO U3SIBIEHME 3a JapeHue, KOeTO 3aKOHBbT 06sABABa
ye HAMa gencTtBue: LLlom Hama gencTeune, TO € HULOXKHO, He NopaXkaa HUKAKBO
3agbikeHne 3a obewaTtens.Kaksa e npnumHaTa 3akoHogaTensT Ha NpakTuka aa
ycTaHoBM 3abpaHa 3a TakoBa obewjaHme? EgHOTO 06sACHEHMeE e, Yye ce e n3xoxgano
oT obeLlaHneTo 3a npoaaxba, HO Makap U U3Non3BaH TO3n n3pas, Nnpu odeLlaHneTo
3a npogaxba HaMame eaHOCTPaHHO MOEMaHe Ha 3aabJPKEHNE , a N0OeEMaHE Ha
3a4bI/MKEHUS U OT ABETE CTpaHM Ype3 gorosop. 1o To3n HaunMH ce nskno4vsar
BCSAKaKBM ONUTW Aa ce nNpunaraT no aHanornsa npasunarta 3a npeaBapuTesiHms
poroBop. A gpyroto obsicHeHue 6y morno ga 6bae, Ye ToBa 3a4bINKEHNE HE MOXKE
Aa ce N3NbiHNU egHOCTPaHHO camo Ype3 AencTBuaTa Ha obelwlatens, a Tpsibea
JapeHneTo Aa ce npMeme OT HagapeHoTo Nuue Ypes3 OoroBop. Taka ce U3kn4vsa
BCSIKAKbB aHanor ¢ npeaBapuTenHns 4oroeop 3a npogaxba, Makap 1 HapuyaH B Mo-
cTapaTa Teopus kaTo obellaHne 3a npogaxba. A uma u gpyr aprymeHT, JapeHneTo
e 0e3Bb3Me3aeH akT U eaHo obellaHne 3a U3BbpLUBaAHE Ha AapeHne B Noni3a Ha
AafeHo nuue nva camo MopariHo AENCTBME U MO pea NPUYNHN MOXE a HacTbnu
NnpoMsiHa B HAMEPEHMETO.

OTHOCHO 3aAbINKEHMEeTO 3a AaBaHe Ha 3aeMm:

Mma pasnuyHm ob6scHeEHMs Ha TO3M CbCTaB, NopaXaa BbNPOCK, 4OPU 1 MMa

N MACTO B MO3UTUBHOTO NpaBo. EAHO oT 0b6sicHeHMsTa e, Ye NoemMaHeTo Ha TakoBa
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3a4bI/PKeHMeE, 3a CKITIOYBAHETO Ha AOroBOpP 3a 3aeEM € HEMPUNOXMMO, ThbI KaTo
3aeMbT e ypedeH oT 33[] kaTo peaneH O4OroBoOp M HAMA Kak TakoBa 3agbJDKeHne a
6bae n3nbnHeHo 6e3 npegaBaHe U NpMeMaHe Ha 3aeTuTe Makap ¥ 3amecTuMm
BELLUM , KAKBMTO ca 1 napute.TakoBa 3aabikeHne He Moxe Aa 6bae n3nbnHeHo 6e3
npegasaHe- NpuemaHe, 3aToBa U Ce U3KIYBA NPUMIOKMMOCTTa HA €4HOCTPaHHOTO
obellaHne, Nnopaxaallo 3agbImKeHne 3a obelwatend ¢ npeamMeT 3a AaBaHe Ha
3aem..

[pyro o6acHeHne ce TbpCK B CKINIOYEH NpeaBapuTeneH orosop 3a 3aem.Ho B
TeopudaTa ce 3acTblBa OCHOBATESHO CNopes MeH BUXXAaHe, Ye npeasapuTenHute
AOroBOpPM MMaT onpasAaHO NPUSIOXKHO Mofie caMo Npu OroBopuTe, 3a KOUTO €
npegsuaeHa ¢opma 3a BanMAHOCT, 3aLlOTO CamMo CNpsIMO TAX MOXe Aa nma
npunoxexHue 4n.19 an.3 33[. A Makap u CKknioYeH TakbB NpeaBapuTeneH JOroBop,
TOM HAMa Aa Aaje HUTO UCK 3a U3NbJIHEHWE Ha Bbaelyms 3aemaTer, HUTO MOXe Aa
ce nonaea oT 4n.19, an.3 33[], makap n ga MoOXxe Aa ce TbilKyBa, Ye OTKa3 Ha
ApYyro ocHoBaHWe He € onpaBaaH. Ho n Taka ga ce TbnkyBa, HE BXaam aa e
NPUNOXNM UCK 3a NPUHYANTENHO U3MbIHEHNE 3a JaBaHe Ha 3aema.

EnHo eaHocTpaHHO obellaHne nopaxga nv npaBHO 3aablbkeHne 3a obellaTens
Aa gage 3aeM, QUCEPTAHTbBT cumuTa, Ye Moxe. 1o KakBo Wwe cbanm, Yye obelatenaT
€ Mmar HamepeHue CEpMo3HO Aa ce o0bBBbpXKe, T.e. 3a4bJDKMN NpaBHO?

A3 cunTtam, Yye Tasu pasnopeaba Moxe Aa HaMepu NPUNoXeHWe B criyvyau, B
KOWUTO 3aKOHBT ypexaa Bb3MOXHOCT 3a CKIH0YBaHEe Ha KOHCEHCyareH AoroBop 3a
3aeM, a AaBaHeTo Ha 3aema fa 6bae A4eNCTBME NO U3MbIIHEHME HA CKITHOYEHUS
KOHCEHCyarneH Joroeop 3a 3aeMm. [NoHacTosLEeM TakbB AOroBOp 3a 3aeM €
npensuaeH B 3akoHa 3a notpebutenckms kpeaut B Yn.9, an.1 cbrnacHo KOWTO C
AO0roBopa 3a KpeauT ce NnpeaoCcTaBAT NapuyHM CpeacTBa B 3aeM UM ce noema
3a4bl/KEeHME Aa ce NpeaocTaBu 3aeMm, T.e. JoMnycKa Ce CKITYBaAHETO U Ha
KOHCEHCyarneH AoroBop 3a 3aeM M MMEHHO NPW HEFrO0 MOXe Aa Ce OTKaxe Aa ce
N3NbJHM 3a4b/MKEHNETO 3a AaBaHe Ha 3aemMa Ha OCHOBaHME u3nagaHe Ha
3aemarens B HennaTexxocnocobHocT. Camo TyK Hammpam 3a NpuUNoXKMMo ToBa
npasuIo.

Mpuemam 3a npaBueH M3BOABLT, Y€ Tasm HOpMa Ce Hyxxaae OT npeumsnpaHe
Npu YCbBBPLUEHCTBAHE Ha 3aKOHOL4ATENCTBOTO, 3aLL0TO Cera MMa HEACHOTU
OTHOCHO NPUITOXXHOTO M NOSE U Nopaxaa NoBeve BbMPOCU U BEPOSTHU XMUMOTE3N.

B rmaBa nbpBa e BKNIYEH U BbMPOCHT 3a NonvumutTaumaTa kKaTo eaHOCTpaHHa
npaBHa caenka, HelHaTa xapakTepucTtuka, n obLia xapakTepucTmka Ha
NONMUNTALNOHHOTO NpaBooTHOWeEHMe. Cuntam, Ye Te3n BbNpOoCcK 3a nonuumragusaTa
KaTo caernka, 3aegHo C NoNMUMTaLMOHHOTO NPaBOOTHOLLEHME cneasa Aa 6bvaaT B
e[fHa rnmaea, 3all0TO TOBa € CbpLeBMHaTa Ha uacneaBaHeTo. Kakto Beye CbMm
nocoyuna no- Hanpea ce npasu npeanoxexHne d.lL.f. 3a Tekct B 4Un.44 33[] 3a obwwo
npaBumo 3a eAHOCTPaHHUTE caenkn.. Ho MMeHHO B TO3un TekcT Tpsibea fa ce
npeasuan n KpUTepumn, No KOMTO Aa CbANM 3a e4HO NpaBHO 00Bbp3BaHe U
nopaxgaHe Ha NpaBHO 3agbJDKEHME.

lMocouBa KaTo efHa OT XapakTEPUCTUKUTE Ha NonvuMTaumsaTa, vYe e caernka,
KOSITO He Ce HyXaae OT NpuemaHe, HO Ce Hy)xaae OT noriyyaBaHe, T.e. y3HaBaHe 3a
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Hes OT eBeHTyanHua agpecaT unu agpecatn. Bbeexxga noHATMETO ,Bb3npuemMaHe ot
agpecara’, TpAbBa Aa NosICHM NO KakBO Ce pa3nuyaBa Bb3nNpuemMaHeTo OT y3HaBaHe
3a caenkarta un cbabpaHueTo u. [o- nobpe aa nsnonssa 6e3cnopHuU, YTBbPAEHM
Beve noHatma. Owe noseye, Ye TOM CBbpP3Ba MMEHHO C Bb3NpMEMaHETO
Bb3HNKBAHETO Ha rpaKaaHCKOMPaBHOTO 3aaQbIDKEHNE, KaTo Ka3ea, Ye OT TO3Mn
MOMEHT TO CTaBa nNpaBHopeneBaHTHO. OCBEH ToBa Aa pasrpaHnyum noslydaBaHeTo oT
Bb3MpPMEMaHETO, €QHOTO KaTo hakTU4ECKO AENCTBUE, a APYroTO ,Bb3npuemMaHeTo”
KaTo KakBO MO CbAbpXKaHWe , y3HaBaHe U OLLE HELLIO HanpuMep OCb3HaBaHe, Ye
ce OoTHacs 40 Hero, ocobeHo ako ce npaBu A0 onpefeneH Kpbr oT nuua.
Onpepensiikn egHocTpaHHaTa caernka kato HedbopmarnHa, Moxe 61 TyK € MACTOTO
Aa npeueHu , npeasuaeHarta oopma He Moxe N aa 6bae nHOMKaums 3a CEpUO3HO
3agblnkaBaHe, Ha KOeTO CbM Ce cripsina no- nogpobHO No- Hanpen B peLeH3ndaTa.
LLlo ce kacae oo ToBa abCcTpakTHa nv € unu kaysanHa, cnogensam UuTUPaHoTo
MHeHue Ha T. KoHoB.
CbAabpxKaHMe Ha NONMMUUTALUOHHOTO NpaBOOTHaLLeHue

TBbpan,4e NONMUNTALMOHHOTO OTHOLWEHME 06XBaLla B CbAbpXKaHMETO CH
rpakgaHCKonNpaBHO 3ag4biKeHNe, HO He U CyBEKTMBHO NpaBo, a NpaBHO O4YaKkBaHe,
4ye nNpeaMeT Ha e4HOCTpaHHaTa caerka € CaMoTO rpaXK4aHCKONPaBHO 3ag4biKeHNe U
KaTo Heroea npaBHa XapakTepucTuka N3TbkBa rapaHTUpaHe Ha U3MbIIHEHMETO My C
AbpXKaBHa NPUHyAa, CaHKLMSA 3a HEU3MbITHEHMETO My, KaTo UMa npeasng
3annallaHeTo Ha obesweTeHne. CunTta, Ye ako He e NpeaBuaeHa Takaa
Bb3MOXHOCT, TO 3aAb/HKEHMETO He € NpaBHO. He e npeunsHo ga ce nocouu,4ye
Bb3MOXHOCTTa [a ce Tbpcu obesleTeHne € AbpXXaBHa NpuHyaa. BapHo , ye ToBa e
e[lHa 3aKOHOBa Bb3MOXHOCT, HO peanu3npaHeTo Ha TakaBa OTFTOBOPHOCT 3aBUCK OT
BonATa Ha GeHeduumepa n OT 4ENCTBUTENHO HAaCTbLNUAN Bpeaun. Ta3nm Bb3MOXHOCT
cnepBsa OT npeaBuaeHaTa OTrOBOPHOCT 3a BUHOBHO M NPOTUBOMNPABHO NMPUYNHEHU
Bpeaun. HemsnbnHeHneTo Ha eqHOCTPaHHOTO obellaHne TpssbBa oa e A4oBeno Ao
TO3K pe3ynTaT, M3BbpLUEH AenuKT. VI Ha ToBa OCHOBaHME , KOraTo He € U3MbJIHEHO
€[OHOCTPaHHOTO 3a4blKEHME 1 ca NocneaBany Bpeau, ako HsMa U3Knio4YBaLlm
BMHaTa obcTosATencTBa, ce Tbpcn obesweTteHne. Tyk 6 morbn aa cu 3ajage
BbMpOCa,fanu WoM KaTo B un. 44 ce ka3Ba, Y€ 3a €QHOCTPAHHUTE CAENKN ce
npunarart npasunaTta 3a LJOroBopuTe, TO MOXE N OTrOBOPHOCTTA Aa Ce TbPCU U Ha
ocHoBaHue 4n.79 n un.82 33[1? Kacae ce 3a KOHKypeHLMs , Makap, 4Ye He e
N3NbJSIHEHO M3BBLHAOIOBOPHO 3a4bJDKEHNE U MMaMe crneunanHa ypeaba 3a
NPUYNHEHWN Bpean OT HEU3MbIIHEHO M3BBbHOOIOBOPHO 3a4bIMKEHME, KOETO Lie
N3KMYN TbPCEHETO Ha OTFOBOPHOCT HA OCHOBaHMe npenpawaHeTo oT un.44 331
KbM npasunarta Ha JOroBopHaTa OTroBOPHOCT. HEM3NbnHEHOTO e AHOCTPaHHO
3a4bimKeHne, ako e BUHOBHO M BPeOQOHOCHO, NpeacTaBnsaBa AenukT. To TpsibBa aa e
1 NnpoTuBonpaBHO.lMpoTMBONPaBHOCTTa Ha KakBa OCHOBA LLe ce onpeaenu, Tpsiosa
Aa ce otroBopn.BeposaTHo ToBa Wwe 6bae B noBeyeTo cnyyam un. 45 33/,
HapyLlaBaHe Ha obwma obnr. B HAkom OoT cbaebHNTE pellenns 3a NnpucbXxgaHe Ha
obe3LeTeHne 3a Bpeamn OT HEN3NbIIHEHO obelaHme 3a 6pak, NPOTUBOMNPaBHOCTTA
Ce CouMU, Ye ce M3passiBa B HapyLLlaBaHE Ha MOpPanHUTE HOPMU, LLIOM KaTo He €
N3NbiHEHO eaHO obelaHne n e cb3ganeHo HeygobcTBo npes obLWwecTBOTO.
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BB BTOpa rmaBa pasrnexpga npaBonopaxaaluaT ropugnvecku dakr 3a
nonuumMTaumMaTa U CbAbpXaHUETO Ha nonuuuTaumaTa. HOpuanvecknart dakr
NnocoYBa, Ye e eHOCTPaHHOTO BONen3saBrieHNe, KoeTo Tpsibea na 6bvae
onpeaeneHo,Ja MMa KaTeropuvyeH npusHak 3a npaBHO 06Bbp3BaHe, 4OCTUraHe ao
3HaHMeTo Ha 6eHedmumepa. BonenssasneHneto Moxe ga 6bae HanpaBeHo C
MoAanuTeTun, ycrnosme n cpok. dopmynumpa onpeneneHmne 3a rpaxxaaHckonpaBHO
3agbkeHue Ha cTp.145. Ho He onpefens KakbB € Bb3MOXHUAT NpeaMeT Ha ToBa
3a4bIDKEHME C orneq U3NbSIHEHMETO MY,T.€.MOXEe NN TO Aa 3aBUCK OT BOMNsTa Ha
O6eHedmumepa, HanpMmep Aa CKIYKN HKaKbB 4OroBOp Un To TpsibBa Aa Moxe ga
Obae N3NbNHEHO eANHCTBEHO Ype3 OENCTBUATA HA NPOMUTEHTA.

Apyrmat enemeHT B CbAbpXKaHMETO Ha NOMULMTALMOHHOTO OTHOLLEHME €
NpaBHOTO OYaKBaHe, KAaTo ro onpeaens , No3oBaBaliku ce Ha npod. Tagxep, Ye ToBa
e cybeKkTMBHO NpaBo B NpoLec Ha hopmupaHe. Jlnncea LeneHaco4YeHo 1 no- LWMPOKO
na3cnegBaHe Ha NpaBHOTO OYaKBaHe B HallaTa nNpaBHa Hayka.llo3oBaBa ce Ha nNpod.
M.lMaBnoBa, 4Ye 3a pasnuka oT CyOEeKTMBHOTO NpaBo, NPaBHOTO OYaKBAHE HE MOXe
[a ce ynpaxHsiBa U He Mon3Ba npasHa 3awmTa.KoHkpeTmanpa, 4Ye npaBHO OYakBaHe
Bb3HNKBA OOMKHOBEHO MPU CPOYHUN U YCIOBHM CAENKN, TbI KaTo NUNCBa onpeaeneHa
npeanocTaBka 3a Bb3HMKBaAHE HA CyOEKTMBHOTO NpaBo Npu TSX.
CpaBHUTENHONPaBHO Ce Cnupa Ha NPaBHOTO OYaKBaHE B YyXXAMUTE NPaBHU CUCTEMM,
KaTo Co4M, Ye TO € NPeaMMHO MHCTUTYT Ha Ny6nMYHOTO NpaBo , N030BaBa ce Ha
3anagHu aBTopu, KOMTO ONPeAENAT NPaBHOTO OYaKBaHE KaToO pa3yMHO O4YakBaHe,
npv KOETO MMa BUCOKA CTEMNEH Ha CUIYPHOCT, Ye CyOEKTMBHOTO NPaBo Lie Bb3HUKHE
M No TOBa OTNMYaBaHETO My OT HagexaaTa. [lo3oBaBa ce U Ha MHEHWE Ha aBTop
"pWiH, Ye NPaBHOTO OYaKBaHE MOXE Aa Bb3HMKHE M OT obellaHne B T.4. U B
4YacTHOTO NpaBo. [IncepTaHbT AONPUHACA C NO — 3aabnb04YeHOTO n3cnenBaHe Ha
NPaBHOTO OYAKBaHE BKITHOUYMTESHO U B YyXKaaTa npaBHa Teopus n ¢ 0606LueHuaTa cn
KOUTO NpaBu , gonpuHacs 3a no- nogpoodHOTO Mu3cnenBaHe Ha NPaBHOTO OYakBaHe,
TOBa € NPUHOCEH MOMEHT B paboTata my. B ocHOBaTa Ha NpaBHOTO OYaKBaHe
noctaBesi MHTepecbT. Obo6LIaBa, Ye egHOCTPaHHNTE CAENKWN, C KOUTO MOXe Aa ce
cb3gaBaT cybeKkTMBHM NpaBa 3a Apyrv nuua ca nuMmTaTtMBHO n3bpoeHn. Pasrnexaa
NpPaBHOTO OYaKBaHE Npu NonuuMTaumnsaTa, Ye MMEHHO Npu Hed B NpaBHaTa cdepa Ha
6eHedmumnepa Bb3HUKBA NpaBHO O4YakBaHe. [IpaBHOTO O4YakBaHE € 3a U3NbIIHEHME
Ha NOEeTOTO €AHOCTPaHHO 3aabinkeHue. NMpaBu n3BoAa, N030BaBaNKM Ce Ha aBTopM,
KOUTO n3cnenBaT XxapaKTePUCTUKUTE Ha CyOEeKTUBHUTE NpaBa, Ye Npu CbNoCTaBka C
TSIX NPaBHOTO OYaKkBaHe He AaBa NpaBO Ha UCK 3a pearnHo U3NbIIHEHME U NMa MNo-
HUCBK MHTEH3UTET Ha NpaBHa 3awmTa.CunTa, Ye npm eaHOCTPpaHHUTE CAENKN TpsibBa
Aa ce pasLumpu NOHATUETO 3a NPABHOTO O4YaKBaHe, KaTo B ONpeaeneHneTo 3a Hero
ce BKIHYM N NHTEpeCHT Ha GeHeduumepa, KOWTO CTOM B OCHOBaTa My 1 TOM ce
yAOBMNeTBOPsiBa Ype3 Bb3HMKBAHE Ha CyOEKTMBHOTO NpPaBo U No apyr
npaBoCbOOpPA3EeH HAYMH, HO HE COYM KaKbB € TO3M Ha4MH. [lnceptaHbT Bb3passiBa
Ha cTaHoBMLLATa, Y€ NPaBHOTO OYaKBaHE He NOoNi3Ba NpaBHa 3alwMTa KaTo gaBa
npuMep Npy HEU3NbIHEHME HA €AHOCTPAHHOTO 3a4bINKEHNE ako HAacCTbMAT Bpeau 3a
b6eHedmumepa, ToM MoXe ga Tbpcu 0Oe3LEeTEHNE T.€. OTTOBOPHOCT, ako HsAMa
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00eKTUBHM NpnynHK. NpaBHOTO OYakBaHe e obpaTHaTa CTpaHa Ha MOeToTo
3a4bIMKEHME N MOXE Aa NOCOYM KakbB NpeaMeT MOoXe Aa uma To..

He cnogensam, 4ye eaHO NOETO eQHOCTPAHHO 3aAblKEHME € NoNMuuTaums, WoM He
MOXe [a Cce U3NbJIHK camMo Ype3 AeNCcTBUATa Ha obelwlatens, a e npeaBuaeHo ToBa
Aa CTaHe 4pe3 CKMYBaHETO Ha A0roBop Mexay Tax. [loemaHeTo Ha 3aabikeHune 3a
NpexBbprisiHE Ha NpaBa, KOETO MOXe Aa CTaHe caMO C AOroBop, a He eAHOCTPaHHO ,
cuuTam, 4Ye He e nonuumTaums. 3aToBa obelwaHmMeTo 3a npogaxba ce ypexaa ¢
npenBapuTeneH gorosop. EQHOCTpaHHO NnoeTuTe 3agbimKeHUs 3a NpexBbprsiHe Ha
npasa KaTo Npu 3aBeLLaHNETO Unn 3a yypeasiBaHe Ha npaBa KaTo npu
YMbIIHOMOLL@BaHETO Ca C U3PUYHO ypeaeHM CbCTaBu M U3BbH TE3N CbCTaBUu HAMA
MSICTO TOBa [a CTaHe C €4HOCTPaHHN OENCTBUA.

Y6eouTteneH e B TBbpAEHNATA CU, Ye 3a beHedmumepa morat Aa Bb3HUKHAT
Bpeau B pe3ynTtaTt Ha NpefoBepsiBaHETO My, HO MMEHHO 3aToBa Noco4Ba npeau
TOBa, Ye NPaBHOTO O4YakBaHe TpsibBa Aa € cbobpaseHo ¢ NpaBHaTa peanHocTt. LLom
KaTo NpaBHOTO OYaKBaHe € oLle Hechopmmpano ce cybekTMBHO npaso, To Tpsbea aa
Obae TakoBa O4YakBaHe, KOeTO [a € CbobpaseHo € NpaBHaTa pearnHocT, T.e. Aa 6vae
topmanveckn o60CHOBaHO 1 peanm3yemMo Ypes CblUEeCTBYBaLLUTE NpaBHU
MexaHu3mMn. Hanpumep peanuanpaHeTo Ha NpaBHOTO OYakBaHe, NOETO Ypes
AOroBop Mo 4n.23, Yye eqHO TPETO NULE e Ce 3aabiHKN UMK LLie N3BBbPLUN
obellaHnTe ENCTBUSA MOXeE CTaHe Ype3 CbLLEeCTBYBALLNTE MEXaHU3MN — U3PUYHO
3aAbimKaBaHe Ha TPETOTO fuLe 4Ype3 AOroBop C KpeauTopa T.H. gpyrata cTpaHa unm
ypes u3BbpLLUBaHe Ha obellaHnTe AeNCTBUA HA OCHOBaHWE MPaBHUTE CU BPBL3KK C
obewarens, ga 6bae NnpuBnedYeH na n3nbiHW obelaHnTe OT HEro
aenctema.Obewatenar ga ro npuerieye KbM U3NbIHEHNETO HA NOETOTO
3agbrikeHune. M ako ToBa He CTaHe, MOXe [a TbPCW 4OroBOpHa OTFOBOPHOCT OT
obelarens- kKOHTpareHT. Toea we 6bae OTTOBOPHOCT 3@ HepeanuanpaHo NpaBHO
o4yakBaHe.

FnaBa TpeTa e nocBeTeHa Ha CyGeKTUTe Ha NONIULMTALUOHHOTO
npaBooTHoWeHue. Toea ca obewaTtensart n 6eHeduumepsT.. KomeHTUpa gann nma
Bb3MOXHOCT ManosfieTHM 1 HaMbfHO 3anpeTeHn nuua aa noemaT efgHOCTPaHHO
3a4blKeHMe Ype3 eAHOCTpaHHa caerka Yypes3 AeNCTBMATa Ha CBOW 3aKOHHN
npeacTaBUTENM NN HacToMHUUK. [locoyBa, Ye nonMunTauusaTa He e
pasnopeaunTenHa caernka, Ho T MMa CXOACTBO cbe caenkmute no 4n.130, an.4 CKwu
3aToBa npasu NpeanoXxeHne , KOeTo e onpasaaHo, B 4n.130 an.4 ga ce nocoyun u
nonuuuTauuaTa n3Mexay caenkute, 3a KOMTO € HYXXHO paspelleHne Ha cbaa. [laBa
N npuMepeH TekcT. LLlo ce kacae 3a HEMbNHONETHUTE N OFPaAHUYEHO 3anpeTeHuTe,
cunTa, Yye orpaHuyeHmeTo, npeasuaeHo B Un.130 CK tpsabea ga ce oTHacsa 1 Ao TsX,
TbW KaTO NoONMUMTaUMSTa He e CAernkKa 3a YAOBNEeTBOPSABAHETO HA JINYHN
noTpebHOCTN, a N HEe € CUTYPHO Aanu Tesn nuua e MoraT 4a U3NbIHAT noetuTe
3aabikeHus. 3a capyXeHusata u doHaaunnTe NpaBuHO pasCchXxaaea, Ye Te ca
OrpaHMyeHun OT Bb3MOXXHOCTTa UM [a M3BbpLIBAT CamMo NOAYMHEHA CTOMNAHCKa
AENHOCT 3a peanusvpaHe Ha ugeanHaTta uern, a u oT ToBa B YN MHTepec AenCTBar,
yacTeH nnn obuiectBeH. [1obpe e,ue 3acsara o6WHOCTTA KaTo agpecar Ha
€[OHOCTPaHHO 3adblKeHMe, MOETO OT OpPraHMTe Ha MecTHaTa BNnacT U
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camoynpasneHue.JlmuaTta, Bnmsawm B 0OLLHOCTTa HAaNpPUMepP HaceneHneTo Ha
KBapTana unm cenoTo, ca onpegensemu. Tyk uma MscTo 3a nybnnyHoTo obelaHune
3a Harpaga KkaTo eAHOCTPaHHO BONEn3siBrIEHNEe KbM nvuaTta, KOuTo umart agpec B
TO31 panoH unu ToBa ceno.To Moxe aa 6bae noeto Ha cbbpaHue unm ypes
MeanuTe Unn Ypes3 NMCMEHO pasrfiacaBaHe Ha NOEeTOTO 3aA4bINKEHNE KaTo peLleHne
Ha oOLMHCKNA CbBET. YUpe3 AoroBOp He BMXKAAM Kak LLie ce aprymeHTMpa NnoemMaHeTo
Ha ToBa 3aAbihKeHue KbM 0BLLHOCTTa. [bpKaBaTa CbLL0 CE COYM KaTO Bb3MOXEH
NPOMUTEHT, HO B paMKUTE Ha Bb3MOXXHOCTUTE, KOUTO 1 AaBa KOHCTUTYyUuATa.

Cy06eKkT Ha NoNUUMTaUMOHHOTO OTHOLLEHUE ce coun n beHepunumnepsbT. ToBa
MoOXe ga 6bae puandecko nuue, Ho Tb KaTo e4HOCTPaAHHOTO BONEN3SIBIIEHNE Ha
obGeLyaTens He ce Hy)xaae OT NpuemMaHe, a OT Bb3npuemaHe C usanarta ycrnoBHOCT
OTHOCHO CbAbPXXaHNETO Ha TOBaA M3MON3BaHO NMOHATME, HA KOETO 0O bpHaxX Beye
BHMMaHMe, HEOCHOBATEMHO crnopea MeH cunTta, Ye 6eHeduumepu moraT ga 6bvaaT u
HeeecnocObHN N orpaHMYeHo 4eecnoCcobHN. 3aHMKEHMUTE Bb3MOXHOCTU UNN
nuncaTta Ha Bb3MOXXHOCT 3a peariHa npeLleHka Ha XUTENCKUTE Hella He moraT da
AoBenaT 4o cbhb3faBaHe Ha pearnHu U Bb3MOXHW NpaBHM ovakBaHus. OnpenenexHun
o0LHOCTK, 3a KOMTO BeYe ce cnomMmeHa morat ga 6vaat 6eHedmumnepm ypes ceoute
npeacTaBUTENM, HaMp. KMeTa Ha obLwmHaTa Npy NOETO €QHOCTPAHHO 3a4bIKEHNE OT
AbpxaBaTa 3a onpepgeneH pesyntat. [lpuema, 4ye obewaTen nnu 6eHeduumnep
MOXe [a AencTtea 1 Ype3 4obpoBoneH npeacrtaBuTen, HO MbJIHOMOLLHOTO €
onpaegaHo aa 6vae n3puyHo, cnogensim Toesa npegnoxexnue d.|.f.

YeTBbpTaTa rnaBa e NocBeTeHa Ha MNMpeKpaTAaBaHe Ha NONULMTALUUOHHOTO
NpaBOOTHOLLUEHUE U HEAEUCTBUTENHOCT Ha nonuuuTauymsaTa.. [llosoBaBa ce Ha
obLonpmneTnTe NpekpaTUTENHM OCHOBaHUS, KaTo CYMTa,Ye OTTErnsiHETO Ha
obeLlaHneTo e peneBaHTHO caMO B OnpeaenieHmMTe 3a ToBa criyvau, kato B y4n.241
33[, a oTka3 oT 6eHedmumepa- CbLUO NPU nunca Ha uHTepec. MNMpu cMbPT NnNu
npekpaTtaBaHeTo Ha tOJ1, npekpaTaBaHe Ha nonMuuTaumsTa We HacTbnn Npu
HEeNpPexBbLPNMMU 3a4bIMKEHUST UK C NpeaMeT He3amecTuma npecrauus T.e. no
obwmTte npasuna. OcHoBaHWe 3a nNpekpaTsBaHe CbLo € CMbpPTTa Ha beHeduumepa
UNn NpekpaTsiBaHETO My , ako € IopuaNYecKo nuue 1 To KoraTo egHOCTPaHHOTO
obellaHmne e NOETO KbM KOHKPETEH agpecar.

M3acHaBa, Ye HAMa cneumaniy CbCTaBn 3a HEQENCTBUTENHOCT Ha
€OHOCTpPaHHUTE COENKM, OCBEH 3a 0beLLaHneTo 3a JapeHne n 3atoea Tpsibea fa ce
TbPCAT 0COOEHOCTN Ha NMOCKOCTTa Ha OBLWKUTE OCHOBAHWNA 3a HEQEWCTBUTENTHOCT.
Mpuema, ye ako obeLaHOTO AENCTBUE € HEQENCTBUTESNHO, TO U nonuuMTaumsTa we
€ HeJewncTBuTenHa nopagu nunca Ha npeameT M cuMTa, Ye ToBa LUEe € Hal-4eCcToTo
OCHOBaHue 3a HeeNCTBUTEITHOCT.

Mpy NpeanoXeHoTo OT HEro M3PUYHO MbITHOMOLLHO 3a NOEMaHe Ha e AHOCTPaHHO
3a4b/mKeHNEe OT Mb/IHOMOLLHMKA , MHUMOTO NPeacTaBUTENCTBO e Obae U3KIYEHO
N BUCSALLATa HEQENCTBUTENHOCT HEMpPUNOXMma. 3a OTHOCUTENHaTa
He4EeNCTBUTENTHOCT HE Ca MU MHOIO SICHM Pa3CbXAEeHMsATa, KOMTO NpaBu, TOBA MOXE
Aa 6bae npegMeT Ha cneumanHo nacnenBaHe.

B 3akniouyeHne nckam ga KoHcTaTMpam CregHoTo cned Kato nogpobHo ce
3ano3Hax u u3cneaBsax gucepTauMoHHoTa paboTa.
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MbpBO, TEMaTa e TpyaHa, HAMa obLin npaBunia, OCBEH NPaBUIIOTO Ha yn.44
33[, nma ypeneHu oTaeriHM CbCTaBu, HO MO OTHOLLEHME Ha TAX MMa JocCTa CropHU
MomeHTK, Hanpumep NOH mnnu un.241 33[, a u B npaBunoTo Ha 4n.23 33[, camnat
ANCEpPTaHT Bnara no- pasfMyHo CbabpXKaHe.

Temarta n Tasun npobnemaTuka e n3bsarsaHa, He e Guna moHorpadnyHO
nacnenBaHa, OCBEH OTAENHN CcbCcTaBu. [pnynMHMTE ca pasnnyHu, NO — NIECHO € fa ce
nacnenBa Hewo, KOeTo Mma no- nogpodbHa ypeanba, noBeve MHEHMUS 3@ HEr0, a MOXe
Ou 1 nogueHsiIBaHETO Ha €AHOCTPaHUTE CAENKN, U3TOYHWUK Ha 3a0bIMKEHNS, OCBEH
N3PUYHO ypeaeHuTe B 3akoHUTe. [pn 4OroBOpHUTE 3a0bIDKEHNSA NMa NoBeYye
MeXaHN3Mn 3a U3nblHeHne 1 3awmTa.Kakto Be4e Nocounx B Ha4anoTo, agMmpupam
Ha pelunTenHocTTa Ja ce 3aeMe C TakaBa Tema. ToBa e O0TBOPM Bb3MOXHOCTU 3a
ANCKYCUSi B TOBA YMCIO U 33 HAKOWM NPOMEHM B 3aKOHOAATENCTBOTO B HACOKa
YCbBbPLIEHCTBAHE UM AoNbfBaHe Ha HAKou TekcToBe B 33[. Cuntam, Ye HAKbae
MMa TakaBa Hyxaa.

[OuncepTtaHTbT MMa 3HaHMSATa M NOAroTOBKAaTa 3a M3BbPLUBAHE HA CAMOCTOSATESNHU
nacnenBaHusi, NpaBu aHanm3n, CbNOCTaBKK, NPaBu crneg BCEKN pasnckeaH Nnpodnem
0606LLEeHNA C NpaBHM M3BOAN, CbNPOBOAEHM C HE Manko npegnoxenus d.|.f.
lMpepnaraHeTo Ha BKMOYBaAHE Ha JONBbIIHUTENEH TeKCT B Un.44 33[] e BaxxHO, 3a
N3PUYHOTO MbJSIHOMOLLHO 32 M3BbpPLUBAHE Ha 3aabinKaBally eQHOCTPaHHN CAENKN
Cbllo,3a TekcTa Ha 4n.130, an.4 331 na obxBaHe 1 eQHOCTPaHHUTE BONEN3sIBIIEHUS
, Nopaxaallum 3aabiHKeHNs, U1 HAKOW OAPYrn TakMBa NpeaioxXeHus.

B paboTtarta nma 1 NnpMHOCHN MOMEHTU,HA MbPBO MACTO, Y€ UMa KOHKPETHMU
BWXKOAHMSA 32 OONbIIBaHE M YCHbBbPLLUEHCTBAHE HA NpaBunarta 3a egHOCTPaHHUTE
cAernku ¢ npegnaraHe Ha KOHKPETHM TEKCTOBE, MOXE HE BCUYKU [a ce yaayHu, HO
OTKpMBaT nosne 3a obmucnsaHe n gnckycus. MNpegnoxeHMeTo My Aa ce cb3gagar
oLlEe HSKOM NnpaBuna n 1o o6 3a eAHOCTPaHHUTE CAENKN, Ye HE MOXE NPaBUOTO
Ha 4n.44 BuHaru ga 6bae gocTaTbYHO M Ja 0BcnyXKBa XuUTenckaTa npakTuka
Hanpumep.. MI3BoauTe, KOMTO BeYe Kasax, Ye NnpaBu ca CbNPOBOAEHN OT Takuea
npeanoXxeHus.

[MocTaBsa Ha BHUMaHMETO Ha M3cregoBaTenuTe U KaTeropusita ,MpaBHO O4YakBaHe”,
MapkuMpaHa n popmMynupaHa ot gpyrm aBTopu, yBa)kaBaHu OT HAC HaLUKM y4nTenun, HO
HewnacnenBaHa no- WMPOKo, a Ta e obpaTHaTta cTpaHa Ha eAHOCTPaHHOTO obeLlaHue.
M3cnenBankm B Ta3n Hacoka 1 YyXam aBTopyM M NO30BaBanKy Ce Ha TAX CUHTe3upa
N3BOAM OTHOCHO XapaKTEPUCTMKUTE Ha NPaBHOTO OYaKBaHe Kato dhopMMpaLLo ce
cyBeKTUBHO npaso.

Hagssam ce ga npeocMuCcnu cxBallaHeTo CU OTHOCHO CbLLHOCTTa Ha Ny6siM4HOTO
obellaHmne 3a Harpaga, Ye He e AoroBop , a €4HOCTPaHHO obellaHne n nopaxaa
YCIOBHO 3aabimkeHune. Mima noBede NpMYnHKN, KOUTO NPaBAT TO3U UHCTUTYT BCE NO-
aKkTyaneH, obeliaBaHe Ha Harpagu 3a pasnuyHn TeneBU3MOHHU UTPU UK TakMBa B
coumnanHuTe Mpexu, 3a ydactme B Tomb6onm n gpyrn nogodbHu, 3a HammpaHe u
npeacTaBaAHe Ha NPOU3BOAUTENSA Ha OAAEHWU U3Oenns, MOCOYEH OT HEro TEKCT Buno
B OMnakoBkaTa 6uno Ha kanadkm, 6uno B ApyrM MacoBO M3MOM3BaHN N30enua m
TEXHUTE ONaKOBKM C LeN Aa ce CTMMynmpa TbpCeHETO Ype3 obellaBaHe Ha Harpaau,
AO0PW 1 rpaHNYeLLO C HENOSINMHN TbProBCKU NPaKTUKK, NP U3NON3BaHe Ha aeuaTta u
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ap.Taka, ye cuntam ,4e TOBa M3cCnefBaHe € akTyasniHo, 4a NpoBOKMpa
n3cnenBaHus, KOMTO gocera ca 6unu 3arbpbBaHn. B peueH3naTa cbMm ce no3osana
Ha KOHKPETHU NPUHOCW.

Hagsisam ce ga ocmucnuv ganm e noaxoasawo aa u3nonssa T03n TEPMUH
LnonMumnTauma”, 4OKONKO We npuaobue nonynsapHOCT B TeopusiTa M B NpakTukaTa,
Makap, Ye CbOTBETCTBA HA UCTOPUYECKNTE N3BOPU, Ye TON CLOTBETCTBA Ha
AHELWHOTO CXBalllaHe Ha eHOCTPaHHO 3aabliKaBaHe Ype3 eAHOCTPaHHO
BoNiemsserneHne.Ho Ton nanonsea u ApyrM TEPMUHK, KOUTO Ca CBbP3aHU C TO3N
WHCTUTYT, KaTo NnpoMuncus unm obewaHme, obeluaTten n NPOMUTEHT U OT TAX MOXe Aa
n3Breye u HaMMeHoBaHNe Ha Bb3HUKHANOTO OTHOLLEHME KaTO MNONMMUUTALMOHHO.
YcnewHo MoxXe a ce Kaxe, Ye € edHOCTpaHHa MpPOMUCKS, HO TOBa € HEroBo Npaeo.

Cnepn n3noxeHoOTo cuntam, Yye pabortata Ha Bnagucnaes Ceetocnaeos [Jauos
OTroBaps Ha U3NCKBaHMATa Ha 3akOHa 3a pa3BUTUE Ha akadeMUYHUS CbCTaB B
Penybnuka bbnrapus, cbabpka Hay4yHU Y HayYHOMPUITOXHN pe3ynTaTu, KOUTO
AOMNPUHACAT 3a pa3BUTUETO Ha NpaBHaTa Hayka B Ta3u 0bnacrt n umat CBOETO
3HayeHue 3a npakTukaTa. [JucepTaHTbLT € nokasar, Ye MOXe CaMOCTOATENHO Aa
opraHuavpa n npaBu HayYHW U3cnenBaHusi, MMa HeoBXoOMMNTE TEOPETUYHN
No3HaHUA ga KoHCTaTupa npobnemuTe 1 ga Hanpaeu NPeanoXeHus 3a AoNblBaHe
UM YCbBbPLUEHCTBaHe Ha 3akoHoaaTenHaTa ypeaba. Tosa mu no3sonsea ga
npeanoXxa Ha noYnTaemMoTo Xypu aa npucbam Ha Bnagucnae CeeTtocnasoso [dauos
obpasoBaTenHaTa U Hay4yHa cTeneH ,JOKTop” B NpodhecnoHanHo HanpasneHue
. 1paBo”, 3a koeTo LWe rnacysam c ,JA”.

M. man 2023r. PeuenseHT: /n/
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REVIEW

ON THE PH.D. THESIS “UNILATERAL ASSUMPTION OF A CIVIL OBLIGATION”
BY THE PH.D. STUDENT VLADISLAV SVETOSLAVOV DATSOV FROM THE
INSTITUTE FOR THE STATE AND THE LAW OF THE BULGARIAN ACADEMY
OF SCIENCES, PH.D. PROGRAM “CIVIL AND FAMILY LAW” AND ACADEMIC
SUPERVISOR ASSOCIATE PROFESSOR PH.D. VALCHIN DASCALOV

The dissertation is devoted to the unilateral assumption of a civil obligation. |
consider the topic well-chosen, because the unilateral deals, with some expressly
regulated by the positive law exceptions such as the testament and the authorization,
are insufficiently studied, which also applies to the public promise for a reward — a
controversial in its legal essence institute. In recent years there has been enhanced
attention to these matters, but it has been sporadic, with regard to other, more
general topics. | mean authors such as Hristina Petkova and Irina Bogdanova. |
consider the legal doctrine is a debtor with regard to the matter of the unilateral
assumption of a civil obligation and the matters of the unilateral deals when they are
such a source. | admire the Ph.D. student’s resolution to research the matter of the
unilateral deals as a source of civil obligations. | except the commercial effects, which
have a detailed regulation and ample practice and are commercial deals. | am of the
opinion, the studies of the legal doctrine on the unilateral deals, from which civil
obligations arise, need to follow to courses: first, to study the regulated by the
Obligations and Contracts Act (OCA) instances, on which there are controversies,
even if in some cases they are considered unnecessary, being inapplicable in real
life, and, second, to design such provisions or common rules for unilateral deals,
which refer also to those, from which civil obligations arise. This will arouse a
discussion, which, to my way of thinking, will lead to the development of their legal
regulation.

The Ph.D. student points out that judicial practice in this field of study is
mainly on the liability for the default of a promise for entering into wedlock and
adjudicating indemnity for the ensuing damages, but the grounds for such a liability is
not only the default of the unilateral obligation, but mainly the ensuing damages,
which are considered a tort, requiring other elements such as manifesting a particular
behaviour, suggesting the designed wedlock, lack of grounded reasons for the
refusal, etc. In other words, these cases are on the plain of tort liability. Besides,
these disputes are now rarely encountered, which can be explained with other social
and legal changes. The institute has its place today. For instance, there are cases for
the payment of a reward to the participants of television games, to whom such a
reward was promised for giving correct answers /for instance commercial case No
349 from 2011 by the Commercial Chamber of the Supreme Court of Cassation, First
Commercial Division/. The promises of local organs to the population of the relevant
municipality are not excepted.
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The work is structured in Introduction, four Chapters, Conclusion and References.
First Chapter “Historical and Comparative Legal Review. Legal Characteristic.
Occurrence and specifics of the pollicitatio legal relation” is devoted to a historic
study of the unilateral promise, giving rise to civil obligations, i.e., the promissio. The
two types of promissio in Ancient Rome are clarified: dotis promissio (the promise for
dowry) and iurata promissio liberti (the promise of the liberated slave), with the
clarification the both are contracts because they need the acceptance of the
declaration of will by the other party. The Ph.D. student points out the unilateral and
formal promise of a person to conduct some activity in community service in order to
receive some public office, as this declaration does not need to be accepted. He
refers to Ulpian that the promise, called pollicitatio, is a promise solely of the person
who makes it, and to the Digesta, that in them the same understanding which is
nowadays accepted for the unilateral promise, called policitatio, is included. A
conclusion is made that the deal, with which a civil obligation was assumed in
Ancient Rome, called pollicitatio, is a promise, which does not need acceptance and
was addressed to a definable group of people, but its fulflment was secured by the
power of the state. The Ph.D. student adopts the term “pollicitatio”, as he can also
use the term “promissio” with some additional clarification or “unilateral promise”. He
himself clarifies, that in Roman Law the contents of this term had been changing, and
in his work the Ph.D. student emphasizes on the unilateral promises as unilateral
declarations of will, from which a legal obligation arises. | focus on the term, because
| am of the opinion that it will be difficult to be accepted by the doctrine and even
more so by the legal practice. In our university education in Roman Law, after a
reference in the student's books by Prof. Andreev, this term is not used, and in
another translated collection “Casebook in Roman Law of Obligation” it cannot be
found. It is also not included in all legal Latin dictionaries, i.e., it is not popular among
lawyers, who are not specialists in Roman Law. However, this is not an obstacle for
the term to be applied if the Ph.D. student deems that its contents is closest to the
institute he studies. The Ph.D. student discusses various views on the pollicitatio in
the Middle Ages, pointing out that the main differences pertained to whether the
pollicitatio was a legally binding promise or created only a moral obligation. He cites
Hugo Grotius, a representative of the Natural Law school, who was of the opinion
that, according to Civil Law, a promise could become legally binding only if there
were some outward signs and if it transferred rights. The other view was that
pollicitatio was a promise, which needed to be accepted in order to become legally
binding, i.e., it had a contractual character. The latter was accepted by such French
scholars as Pottier /17"-18™ century/, whose studies were used in the creation of the
French Civil Code in 1804, and found place in its amendments in 2016. The Ph.D.
student makes useful cognitive conclusions, that only the German Law in the face of
BGB treats the promise for a reward not as a contract, but as a unilateral deal
/Auslobung/. | focus on this, because OCA from 1950 espoused this rule in the face
of the public promise for a reward. German Law confers legally binding power to a
promise only in expressly regulated cases, because it does not contain general rules
about it. Even after the reform of German Law of Obligations in 2002 the unilateral
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assumption of a civil obligation was preserved with the institute of the public promise
for a reward and the assumption of unilateral obligation with a contract
/Schuldversprechen/, to which, in my opinion, art. 23 OCA corresponds. The Ph.D.
student, interpreting the provision of art. 45 OCA /abolished/, reckons that each
person could assume unilateral legal obligation towards another person. The
conclusion from the provision of art. 45 OCA /abolished/ is that it aimed at regulating
precisely the unilateral obligations towards third parties, but also the mutual
obligations between the parties, which were of non-contractual character, the so-
called half-contracts. This provision was exactly in the division of half-contracts as
sources of obligations. | make this detour for my explanation why in the creation of
OCA there was an inclination towards some provisions similar to the ones, regulated
by the BGB.

From the research of the pollicitatio in Western Europe, conducted by the
Ph.D. student, it becomes clear that we have adopted in the current OCA two types
of unilateral declarations of will, from which obligations arise, with the public promise
for a reward and with a contract, in which the actions of a third party are promised,
and with the promise to lend a loan. In §3 of the same chapter ,Regulated by legal
norms cases of unilateral assumption of a civil obligation, p. | ,Regulated by legal
norms cases in civil legal acts” comments art. 23 OCA as a promise for the obligation
or the action of a third party, the public promise for a reward, the promise for
donation, the promise to lend a loan and also the regulated by legal norms instances
in commercial legal acts, which | shall not expand on. | am of the opinion, that the
analysis of the mentioned instances in OCA has no place in this chapter, they should
be singled out after the historic review and on the basis of studying them the Ph.D.
student should analyze the unilateral deal, source of obligations, which he names
pollicitatio.

The first regulated by legal norms case in OCA, analyzed by the Ph.D. student
is art. 23 OCA. He points out that this provision illustrates the pollicitatio and the
pollicitatio legal relation, but at the same time contains contractual obligations. To my
way of thinking, art. 23 OCA refers to a contract, with which unilaterally the actions of
a third party are promised, but the promise is addressed to a particular person — the
other party of the contract. The object of the contract is distinguished from the
unilateral promise. The latter is aimed at the realization of the object of the contract,
which is a definite result to be achieved. A unilateral obligation is assumed for this to
happen and to be achieved by the actions of a third party, which actions are
promised. With a separate clause a unilateral obligation is assumed, aimed at
achieving the owed result, i.e., the unilateral promise is a legal means towards
fulfilling the concluded contract via the obligation or the actions of a third party. The
factual composition of the contract contains besides its object, the result to be
achieved, and also the promise that this should happen via the actions of another
person, not party to the contract. The unilateral promise keeps its autonomy as a
means to fulfil the object of the contract. | am of the opinion that art. 23 OCA is a
projection of the rule of § 780 /Schuldversprechen/ of BGB, which Prof. Kozhuharov
translates as a “promise of obligation”, as a translation of the Act that entered into
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force in 1974. In the text of this norm, it is clarified that this rule creates an
independent obligation, i.e., the contract includes in its contents particular obligations
according to the object, agreed upon by the two parties and the unilateral promise
that this is to happen by the actions of a third party. Another person’s obligation or
actions are promised, which covers the translation “promise of obligation” of a
person, not a party to the contract. This promise is unilaterally assumed, but is given
by contract and is addressed to the other party to the contract that accepts this
clause.

| consider it appropriate that art. 44 OCA should have a paragraph, containing
the general rule about unilateral deals, from which civil obligations arise, named
promises, and for the default of the latter to be provisioned civil liability, but the
formulation of such a text does not affect the rule of art. 23 OCA. It should remain
with its current text as a special hypothesis of assuming a unilateral obligation via
contract, as a means of fulfilling the contract, but preserving its unilateral character.
Creating such a general rule for unilateral promises would enrich the regulation of
unilateral deals as a source of civil obligations, which in OCA are represented in art.
44, partly in art. 23 OCA, art. 368 and 369, and art. 241. However, the question
arises how and on what grounds are we to decide whether the promissor is legally
bound, is it the obligation to pay a compensation, as is indicated in the draft text?
Where is the borderline between a moral obligation and a legal obligation, how can
we judge about the legal bond and the seriousness of the assumed obligation?
Referring to the Principles of European Contract Law — art. 2:107 “Promises, Binding
without Acceptance”, the Ph.D. student stipulates that it is difficult to judge whether
the intentions of the promissor are to be legally bound, that there is no form provided
for the validity of the promise, and that it is hard to determine whether a legal relation
is established, and whether it is sufficient the provisioned compensation for default of
the promise in order to be considered that the promissor intended to be legally
bound. | deem that there should be an indication about the seriousness of the
promise and the legal binding at making the promise, before it has come to default
and engaging the promissor’s liability. It is not coincidental that in the public promise
for a reward the unilateral declaration of will is to be made in writing or via the press
or in some other public way. Otherwise, if an objection is made that there is no proof
the promissory wished to be legally bound, a compensation cannot be adjudged. It is
necessary either the promise to be made in some defined form, or other proofs of the
seriousness of the promise to be provisioned, as witnesses for example... And if the
creation of a general rule for unilateral promises, that give rise to legal obligations
and a legal bond, is proposed, then also a criterion which distinguishes the non-
legally binding promise (for example a moral one or one made as a joke) should also
be proposed. It depends on whether the promise is addressed to a particular person
or to an undefined number of people. There must be certainty of the legal binding,
which will exclude the opportunity for making objections in the case of a claim for
fulfilment or compensation. With the risk to repeat myself, in the states where there
are rules regarding the unilateral promises an emphasis is placed on the means for
legal binding and proving them. The Ph.D. student refers to the enounced view that
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we can judge by the behaviour of the parties for their legal binding /N. Moskova,
Contemporary Law Journal, 1* ed., 2012/. For the necessity that there should be an
objective criterion about the legal binding we can judge from the Code of Civil
Procedure /CCP/. As such a criterion for legal binding the witnesses are accepted,
who can prove the conclusion of the contract, i.e., the legal binding of the parties,
respectively the adoption of a form for proving the contract when the latter is of higher
value and testimonies are not credited. These criteria can be taken into consideration
as an indication for legal binding, everything else is part of the internal mental world,
which is difficult to prove and needs to resort, if the criteria of CCP are not accepted,
to presumptions.

I recommend the text of art. 23 OCA to remain as it is in its current version,
because although it is not explicitly indicated that the unilateral promise is assumed
via contract, from the contents and the vocabulary it becomes sufficiently clear that it
pertains to a contract, with which a unilateral promise for fulfilment of obligations,
stemming from the object of the contract, via the actions of a third party. The object of
the contract is a particular result which needs to be achieved via the actions of a third
party. Promising the action of a third party is an element from the factual composition
of the contract. Arguments in favour of the thesis that the unilateral promise is
assumed by contract is the systematic place of the provision in OCA in the division
about contracts, and also the used vocabulary: “is obliged to compensate the other
party”. We have a legal relation between the promissor, who promised the obligation
or the actions of a third party, and the other party — the creditor, who has the right to
seek fulfilment of the promise. The contractual obligation is for a particular result, and
the unilateral promise has as an object the way the promise has to be fulfilled. So,
the Ph.D. student is correct in his understanding that art. 23 OCA contains a
unilateral promise, but does not continue further that this unilateral promise is
assumed by contract and thus becomes legally binding.

| consider that the proposals de lege ferenda should be made after studying all
the aspects of the pollicitatio legal relation and after an analysis of the other
compositions of unilateral promises in OCA. | accept the conclusion, the Ph.D.
student makes in the summary on p. 45 that art. 23 OCA regulates not only a
contract but also unilateral civil obligation, which preserves its autonomy, although it
becomes an element of the factual composition of the contract. So, | deem that the
unilateral promise, made via contract, is a means for the fulfilment of the obligations,
which are the object of the contract, which may be for dare or facere. The unilateral
promise (UP) plays an ancillary role, is aimed at the fulfilment of the obligations,
assumed by the contract /for the replacement of joinery or the delivery of equipment,
to quote the examples given by the Ph.D. student himself/, i.e., it is a legal means
which defines the way the contract is to be fulfilled. A distinction is made between the
object of the contract for a particular result and the unilateral promise as a means for
its fulfilment. So, if this third party refuses to assume the obligation or to conduct the
promised actions and if it pertains to a result that can be achieved regardless of the
person achieving it, and the interest of the creditor can be satisfied by the fulfilment of
the promissor, and if there is an agreement for this, the contract can be considered
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fulfilled. This is the reason | make a distinction between the object of the contract,
covering certain results and the unilateral promise as one of the possible means of
achieving these results, but not always the only means, since instead of the third
party the actions can be performed by the promissor if there is an agreement to that
effect and this is in the promissor’s abilities.

With regard to the analyzed factual composition of the public promise for
areward /PPR/ in art. 368 and 369 OCA

The research is conducted with the purpose to establish whether there is a
pollicitatio relation. | have reserves towards the use of this term, which | will point out
later. Ph.D. student points out the opinions of authors who accept that PPR is a
unilateral deal. He also quotes the separate opinion of Hr. Petkova, according to
whom in the states, in which this institute is legally regulated, it is treated as a
unilateral deal, and in those, which have no legal regulation of it, it is treated as an
offer to conclude a contract. The Ph.D. student makes the conclusion that the judicial
practice also accepts that the deal is unilateral. He, however, does not consider it as
a unilateral deal and a unilateral assumption of an obligation but rather as an offer for
the conclusion of a contract, addressed to an undefined number of legal persons. In
other words, there is no pollicitatio relation. Still, he is of the opinion that as an
exception the pollicitatio legal relation can arise but these cases will be exotic, and
gives as an example the announcement for a reward for finding a lost dog. This
debate is well-known and the Ph.D. student should have referred to other authors as
well, who have studied this institute. For example, B. Dachev published an article in
1966, St. Stavru has written on these matters. The Ph.D. student should have
referred to western authors, including the ones cited in the Obligation Law textbooks.
This is required by the scientific ethics — to refer to those who have shared their
opinion before you on the same matter. Besides, the cases with various TV games in
which sums of money or vacations in our or foreign resorts are promised, are not
exotic.

The author accepts that the unilateral promise in the pollicitatio may have
modalities such as a condition and a term, which he analyzes in division 4, § 2. He
holds the opinion that if a condition is placed which depends on the beneficiary, the
deal becomes bilateral. So, he accepts that the deal is unilateral. In clarifying these
matters, he falls into some controversy, admitting the condition and the term as
modalities of the unilateral declaration of will, after he has already stipulated that
there is no pollicitatio, when the condition is placed by the beneficiary. He, however,
admits that the promissor may place the termination of his legal bond under a
condition which is controlled by the beneficiary, and in this case, it is not the arising of
the legal relation but its termination that is affected. He is not categoric that if the
promissor places the establishment of the pollicitatio relation under a condition,
stipulated by the beneficiary, there may not be a pollicitatio, but a contract. And on p.
121 he states that it is admissible for the promissor to place a condition which
depends on the will of each of the parties. If this is admissible, why does he deny the
pollicitatio made under the condition that the work done will be in accordance with the
conditions placed by the promissor. This is a condition placed by the promissor, and
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not by the beneficiary, a modality of the promise. | do not share the opinion that in the
PPR, regulated by the OCA, a contractual relation is established with the completion
of the work. The unilateral obligation is under the condition the relevant work will be
done. Unilaterally an obligation for a reward is assumed, but in case of e particular
result, indicated by the promissor. With the achievement of this result the
condition is met and the obligation to pay the reward becomes due. That this is
a unilateral deal we can judge from other expressed opinions such as Prof. Goleva’s
in Law of Obligations, 2008, p. 281, Prof. M. Markov in his handbook on the Law of
Obligations, p. 217 and following. The latter points out that the theory of the
contractual nature of this institute has already been abandoned.

With regard to another researched provision which the Ph.D. student
considers to be a unilateral declaration of donation, which OCA declares null
and void: If it is null and void, it does not establish any obligation for the promissor.
What is the reason the lawmaker in practice sets a prohibition against such a
promise? One possible explanation is that this was based on the promise for sale,
but, although this expression was used, in the promise for sale there is no unilateral
assumption of an obligation, but an assumption of obligations by both parties by a
contract. Thus, all attempts to apply the rules of the preliminary contract by analogy
are excluded. The other possible explanation can be that this obligation cannot be
unilaterally fulfilled only by the actions of the promissor, and the donation needs to be
accepted by a contract with the receiver. Thus, all analogy with the preliminary
contract for sale is excluded, although in our older literature it was named promise for
sale. And there is another argument — donation is a gratuitous act and a promise to
make donation in favour of a particular person has only moral consequences and a
number of circumstances may cause the change of intention.

With regard to the obligation to lend a loan:

The are various explanations of this provision, gives rise to a lot of questions,
even if it should have a place in our positive law. One of the explanations is that the
assumption of such an obligation for lending a loan is inapplicable, because the loan
is regulated by the OCA as a real contract and there is no way such an obligation can
be fulfilled without over and receiving the borrowed objects, albeit replaceable, such
as money. Such an obligation cannot be fulfilled without giving-receiving which is why
the applicability of the unilateral promise, from which an obligation for the promissor
to lend a loan arises, is excluded.

Another explanation is sought in a concluded preliminary contract for lending a
loan. But in the legal theory the well-founded, in my opinion, view is maintained that
preliminary contracts have justified application only in contracts for which a validity
form is provisioned, because only with regard to them the provision of art. 19, p. 3
OCA is applicable. Besides, even if such a preliminary contract is concluded, it
cannot give rise to a claim for fulfilment by the future borrower, nor can art. 19, p. 3
OCA be applied, although it may be interpreted that a waiver on other grounds is noy
justified. But even if interpreted this way, | see no applicability of a claim for
compulsory fulfilment of the obligation to lend a loan.
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The Ph.D. student is of the opinion that the unilateral promise can give rise to the
promissor’s legal obligation to lend a loan. How can we judge the promissor’s
intention to be legally bound is serious?

To my way of thinking, this provision can find applicability in cases in which a legal
act gives an opportunity for the conclusion of a consensual contract to lend a loan,
and the actual lending of the loan to be an action in fulfilment of the concluded
consensual loan contract. Currently, such a loan contract is provisioned in art. 9, p. 1
of the Consumer Credit Act, according to which with the credit contract a sum of
money is lent or an obligation is assumed for lending a loan, i.e., it is admissible that
a consensual loan contract can be concluded and precisely in it the fulfilment of the
obligation to lend a loan can be refused on the grounds of the lender’s insolvency.
Only in this case do | find applicability of this rule.

| accept as a correct the conclusion that this legal norm needs to be specified in
future improvement of the legal regulation, because now there are ambiguities as to
its applicability and gives rise to a lot of questions and possible hypotheses.

In the first chapter the matter of the pollicitatio as a unilateral deal is included, its
characteristic, and a general characteristic of the pollicitatio legal relation. | consider
that these topics about the pollicitatio as a deal, together with the pollicitatio legal
relation should be in one chapter, because this is the crux of the study. As | have
already pointed out, a de lege ferenda proposal is made for the introduction of a
general rule for unilateral deals in the text of art. 44 OCA. But it is precisely in this
text that a criterion should be provisioned, from which we should judge about a legal
binding and the establishment of a legal obligation.

The Ph.D. student points out as one of the characteristics of the pollicitatio that it
is a deal which does not need to be accepted but only to be received, i.e., reaching
the knowledge of the eventual addressee or addressees. The term “perception by the
addressee” is introduced, but he should clarify what the difference between
perceiving and reaching the knowledge is. It is better for undisputed and approved
terms to be used. Moreover, the Ph.D. student relates precisely with the perception
the occurrence of the civil obligation, stipulating that from this moment it becomes
legally relevant. Besides, distinguishing the reception from the perception, one as a
factual action, and the perception as what in contents — reaching the knowledge and
something else, for example recognizing that it pertains to them, especially if it is
made to a defined number of persons. Defining the unilateral deal as informal, maybe
here is the place to consider whether a provisioned form cannot be an indication for
the seriousness of the intention, which | have discussed earlier in the review. As to
whether the deal is abstract or causal, | share the cited opinion by T. Konov.
Contents of the pollicitatio legal relation

The Ph.D. student claims that the pollicitatio legal relation contains a civil
obligation, but not a legal right, and instead of it — a legitimate expectation, that the
object of the unilateral deal is the civil obligation itself and as its legal characteristic
points out the guarantees for its fulfilment with the power of the state, sanctions for its
default, meaning the payment of a compensation. He considers that if such a
possibility is not provisioned, the obligation is not a legal one. It is imprecise to
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indicate that the possibility to seek redress is a state compulsion. It is true that this is
a legal possibility but the realization of this liability depends on the will of the
beneficiary and on the actual damages. This possibility stems from the provisioned
liability for wrongfully and illegally caused damages. The default of the unilateral
promise needs to have caused this result — a tort. And on these grounds, when there
is a default of the unilateral obligation and damages caused by the default, if there
are no circumstances to exclude liability, redress can be sought. The Ph.D. student
can ask himself whether, since in art. 44 OCA it is postulated that for unilateral deals
the rules about contracts are applicable, the liability can be engaged on the grounds
of art. 79 and 82 OCA. The case is one of competition of legal grounds, although a
non-contractual obligation is defaulted and we have special regulations about the
damages, caused by the default of a non-contractual obligation, which will exclude
seeking redress on the grounds of the reference to the rules about contracts, which
the provision of art. 44 OCA contains. The default of a unilateral obligation, if it is
wrongful and harmful, is a tort. It must also be illegal. How this illegality is to be
determined is a question which needs answering. Perhaps, in most cases this will be
art. 45 — violation of the general obligation. In some judicial decisions for adjudicating
compensation for damages from the default of a promise to enter into wedlock,
illegality is indicated to consist of the violation of moral norms, as a promise has been
breached and inconvenience in front of the society caused.
In chapter two the Ph.D. student analyzes the legal fact which gives rise to
the pollicitatio and the contents of the pollicitatio
He points out that the legal fact is the unilateral declaration of will, which
needs to be defined, to have a categoric characteristic of legal binding, and to reach
the knowledge of the beneficiary. The declaration of will can be made with modalities
such as terms and conditions. He formulates a definition of civil obligation on p. 145,
but does not determine the possible object of this obligation with regard to its
fulfilment, i.e., can it depend on the will of the beneficiary, for instance to conclude
some contract or it has to be able to be fulfilled solely by the actions of the promissor.
The other element in the contents of the pollicitatio relation is the legitimate
expectation which he defines, referring to Prof. Tadzher, as a legal right in the
process of its formation. There is no purposeful and broader study of the legitimate
expectation in our legal science. He refers to Prof. Pavlova that unlike the legal right,
the legitimate expectation cannot be executed and has no legal defense. Specifies
that the legitimate expectation usually arises from terminal and conditional deals,
because a certain prerequisite for the occurrence of a legal right is missing. In a
comparative-legal review he researches foreign legal systems for the regulation of
legitimate expectations in them, pointing out that it is primarily a Public Law institute,
referring to western authors, who define the legitimate expectation as a reasonable
expectation, in which there is a high degree of certainty that a legal right will arise
and this distinguishes it from the hope. He refers to the opinion of the author Green
that a legitimate expectation can arise from a promise, including in Private Law. The
Ph.D. student contributes with more profound research on the legitimate expectation,
including in foreign legal theory and with the summaries he makes, he contributes to

23



24

the more detailed study of the legitimate expectation, which is a contribution of his
work. In the basis of the legitimate expectation, he places the interest. He
summarizes that the unilateral deals which can give rise to legal rights for third
parties are limitative. He analyzes the legitimate expectation in pollicitatio, that
precisely in it a legitimate expectation is established in the legal sphere of the
beneficiary. The legitimate expectation is for the fulfilment of the assumed unilateral
obligation. He reaches the conclusion, referring to authors who research the
characteristics of legal rights, that in comparison with the rights the legitimate
expectation does not give a claim for actual fulfilment and has lower intensity of legal
defense. He considers that in unilateral deals the concept of legitimate expectation
should be broadened as in its definition should be included the interest of the
beneficiary, which lies in its basis and whose satisfaction can be done by the
occurrence of a legal right or in another legal way, not indicating what this way is.
The Ph.D. student objects to the opinions that the legitimate expectation has no legal
defense, giving an example with the default of the unilateral obligation if damages for
the beneficiary occur, he may seek redress, i.e., engage the liability of the promissor,
if there are no objective reasons. The legitimate expectation is the other side of the
assumed obligation and he can indicate what object it may have.

I do not share the opinion that an assumed unilateral obligation is a pollicitatio
if it cannot be fulfilled only by the actions of the promissor but is provisioned that this
is to be done by concluding a contract between them. The assumption of an
obligation for the transfer of rights, which can be done only by a contract and not
unilaterally, to my way of thinking, is not a pollicitatio. This is the reason the promise
for a sale to be regulated as a preliminary contract. The unilaterally assumed
obligations for the transfer of rights such as the testament and for establishing rights
such as the authorization are expressly regulated cases and out of them this cannot
be achieved by unilateral actions.

He is persuasive in his claims that damages can occur for the beneficiary as a
result of his overtrusting but precisely for this reason indicates beforehand that the
legitimate expectation needs to be conformed with legal reality. If the legitimate
expectation is a still not formed legal right, it must be such an expectation that is in
conformity with the legal reality, i.e., to be legally justified and realizable through the
existing legal mechanisms. For example, the realization of the legitimate expectation,
assumed by a contract by art. 23 OCA, that a third party will assume an obligation or
will do the promised actions may happen by the existing mechanisms — the express
assumption of the obligation by the third person via a contract with the creditor, i.e.,
the other party, or by conducting the promised actions on the grounds of their legal
relations with the promissor, to be invited to fulfil the promised by the latter actions.
The promissor can invite him to fulfil the assumed obligation. And if this does not
happen, may engage the contractual liability of the promissor-party. This will be
liability for the non-realization of a legitimate expectation.

Chapter three is devoted to the subjects of the pollicitatio legal relation.
These are the promissor and the beneficiary. A comment is made as to whether it is
possible for minors and persons in full custody to assume a unilateral obligation by a
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unilateral deal, by the actions of their legal representatives or custodians. It is pointed
out that the pollicitatio is not a dispositional deal, but there are similarities between it
and the deals listed in the provision of art. 130, p. 4 from the Family Code (FC), and
so a proposal is made, which is justified, that in art. 130, p. 4 FC the pollicitatio be
enlisted as one of the deals, which require the consent of the court. He gives a text
as an example. With regard to under-age persons and the ones in partial custody
the author is of the opinion that the restriction of art. 130 FC should also relate to
them because the pollicitatio is not a deal for the satisfaction of personal needs and it
is uncertain whether these persons can fulfil the assumed obligations. When it comes
to associations and foundations, his reasoning is correct that they are limited by their
opportunity to conduct only ancillary economic activity for the realization of the non-
commercial goal, and by the interest in which they act — private or public. It is good
that he mentions the community as an addressee of a unilateral obligation, assumed
by the organs of the local government. The persons, who are part of the community,
for example the population of a district or a village, are definable. Here can be placed
the public promise for a reward as a unilateral declaration of will towards the persons,
whose address is in this region or this village. It can be assumed at a meeting or
through the media, or through the written proclamation of the assumed obligation as
a decision of the municipal council. By a contract | do not see how can be argued the
assumption of this obligation towards the community. The state is also pointed out as
a possible promissor but within the opportunities the Constitution gives to it.

As a subject of the pollicitatio relation is also indicated the beneficiary. This can
be a natural person, but since the unilateral declaration of will of the promissor does
not need to be accepted but rather needs to be perceived with all the conditionality of
the contents of this term, which | have already adverted, to my way of thinking it is
unjustified that the author considers that the persons unable to take legal actions or
partly able to do so can be beneficiaries. Their lowered abilities or their lack of ability
for actual judgement of the things in life cannot lead to the creation of real and
possible legitimate expectations. Certain communities, which have already been
mentioned, can be beneficiaries through their representatives, for example the mayor
of the municipality when the state assumes a unilateral obligation for a particular
result. The Ph.D. student accepts that a promissor or a beneficiary can act through a
voluntary representative, but the power of authorization is justified to be express. |
approve of this proposal de lege ferenda.

Chapter four is devoted to the termination of the pollicitatio legal relation
and the invalidity of the pollicitatio. The Ph.D. student refers to the commonly
accepted grounds for termination, considering that the withdrawal of the promise is
relevant only in the expressly regulated cases, such as art. 241 OCA, and a waiver of
the beneficiary — also in the absence of interest. In case of death or termination of a
legal person, the termination of the pollicitatio will occur when the obligation is
untransferable or when the object is an irreplaceable result, i.e., the general rules are
applicable. Grounds for termination are also the death of the beneficiary or its
termination, if it is a legal person, and the unilateral promise has been assumed
towards a particular addressee.
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The Ph.D. student clarifies that there are no special rules for the invalidity of
unilateral deals, save for the promise for donation and therefore specifics should be
sought on the plain of the general grounds for invalidity. He accepts that if the
promised action is invalid, the pollicitatio will be invalid due to absence of object and
considers that this will be the most frequent grounds for invalidity.

In the proposed by the Ph.D. student express authorization for the assumption of
a unilateral obligation by the proxy, false representation will be excluded and pending
invalidity — inapplicable. With regard to relative invalidity the arguments are unclear to
me, and this can be the subject matter of an independent study.

To conclude with, | would like to note the following after | have thoroughly
acquainted myself with and studied the dissertation.

First, the topic is a hard one, there are no general rules, save for the norm of art.
44 OCA, there are some legally regulated cases, but with regard to them there are a
lot of controversial matters, for example PPR or art. 241 OCA, and in the rule of art.
23 OCA the Ph.D. student himself places a different content.

The topic and these problematics have been avoided, have not been the subject
matter of a monographic study, save for particular cases. The reasons are various —
it is easier to study something which has a detailed legal regulation, more opinions on
it, and perhaps the underestimation of the unilateral deals as a source of obligations,
except for the regulated by legal acts instances. There are more mechanisms for
fulfilment and defense in contractual obligations. As | have already indicated in the
beginning, | admire the resolution of the Ph.D. student to undertake such a topic.
This will open the gates for a discussion, including about some changes in the legal
framework aimed at improving and supplementing some texts of OCA. | am of the
opinion that in some places there is such a need.

The Ph.D. student has the knowledge and the preparation for conducting
independent researches, makes analyses, comparisons, after each discussed matter
makes summaries with legal conclusions, accompanied by no small number of
proposals de lege ferenda. The proposal for the inclusion of an additional text in art.
44 OCA is important, for the express authorization for conducting unilateral legally
binding deals, and also for the text of art. 130, p. 4 FC to cover the unilateral
declarations of will, giving rise to obligations, and some other such proposals.

There are also contributions in the work. First, there are particular views regarding
the supplementing and improving of the rules for unilateral deals with proposals of
concrete texts, which may not be all appropriate but pave the way for consideration
and discussions. His proposal to be created a few more general rules for the
unilateral deals, that the rule of art. 44 OCA cannot always be sufficient and to serve
everyday life, for instance. The conclusions, which | have already said he makes, are
accompanied by such proposals.

He brings to the attention of researchers the category “legitimate expectation”,
although formulated by other authors, respected by us our teachers, but not studied
in a broader way, and it is the other side of the unilateral promise. Studying to this
effect foreign authors and referring to them, the Ph.D. student synthesizes
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conclusions about the characteristics of the legitimate expectation as a legal right in
its formation.

| hope the Ph.D. student will reconsider his view regarding the essence of the
public promise for a reward, that it is not a contract, but a unilateral promise from
which a conditional obligation arises. There are more reasons which make this
institute increasingly actual, the promise of rewards in various television games or in
social media, for the participation in lottery games, etc., for finding and presenting to
the manufacturer of particular items, specified by the latter text either on the
wrappings or the caps, or in other used items and their packaging, in order to
motivate the demand by promising rewards, even bordering with unfair trade
practices, when children are used, etc. So, in my opinion, this study is actual, capable
of provoking researches which so far have been neglected. In my review | have
referred to particular contributions.

| hope the Ph.D. student will consider the use of the term “pollicitatio”, how much
popularity it will receive in theory and in practice, although it corresponds to historic
sources and to today’s view of the unilateral assumption of an obligation by a
unilateral declaration of will. But he also uses other terms, related to this institute,
such as promissio or promise, promissor and from them he can derive a name for the
established legal relation as a pollicitatio. It can be well-said that it is a unilateral
promissio, but this is his right.

After the above, | am of the opinion that the work of Vladislav Svetoslavov Datsov
meets the requirements of the Development of the Academic Personnel in the
Republic of Bulgaria Act, contains scientific and scientific-applicable results, which
contribute to the development of the legal science in this field and have their
significance for the legal practice. The Ph.D. student has shown that he can
independently organize and conduct scientific researches, has the necessary
theoretic knowledge to mark problems and to make proposals for supplementing and
improving the legal framework. This allows me to propose to the respectable jury to
award Vladislav Svetoslavov Datsov the educational and scientific Ph.D. degree in
the professional field “Law”, which | will vote for with “YES”.

May 2023 Reviewer: /s/
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