PENEH3HNA

ot nipod. Mapeapuma Hsanosa Yunosa, 1.10.H., mpoheCUOHATHO HAIIPABICHUE
,,JIpaBo” (3.6.) Mo Hay4yHaTa CreuaIHoCT ,,HakazaremHomporecyaiHo mpaBo*,
npenojasaren B CY ,,C. Knument Oxpuncku”, FOpuauuecku gakynrer,
Ha3zHaueHa cbe 3anoBen Ne PJ1-09-86 ot 06.11.2023 r. Ha [lupexkTopa Ha
HNuctutyTa 3a appxaBara u npaBoto npu bAH 3a BbHIIIEH ueH Ha HAyYHO
KYypH IO KOHKYypCa 3a 3all1Ta Ha TUCEPTAMOHEH TPY/I 3a OJy4aBaHE Ha
oOpa3zoBaTenHaTa U Hay4YHa CTEIEH ,,JIOKTOP” ¢ KaHAUAAT AleKcanopa
Kpacumoea Hanosa, npodhecuoHaIHO HaIlpaBJIeHUE ,,ipaBo’ (3.6.) 1o
Hay4HaTa CIEHHAIHOCT ,,Haka3aTeaHonpouecyaiHo mpaBo’.

Aunekcanapa HanoBa e 3aBbppmimiia npaBo npe3 2018 r. B IOpuanueckus
dakynTeT Ha Pycenckus ynusepcuteT ,,Auren KpHueB. buia e topucKOHCYIT B
MUHHUCTEPCTBO HAa OKOJIHATA Cpella U BOJUTE, KaKTO U ChJIcOCH MOMOIIHUK B
Coduiicku rpaacku cba. KeM MomeHTa € muanmu cbausi B OKpBKEH ChI-TP.
Montana. Ot 2020 r. U MOHACTOSIIEM € JOKTOPaHT B 3ajouHa (opma Ha
oOydeHwue 1Mo HaKa3aTeJeH mpoiiec KbM MHCTUTYTa 3a IbprKaBaTa v paBOTO MPH
BAH. VYwyactBala e ¢ pdokiagd B TPW HAIMOHAIHU KOH(QEpeHIMHU Ha
JIOKTOPAHTUTE. ABTOp € Ha IIECT IMyOJMKAIlMU, U31aJICHH B HAy4YHU COOPHUIIH.
B3ena e yuactue u B mect pa3nuyHu oOy4eHUs U KypCOBE, KaKTO U € yJacTBaja
B JIB€ CTOXKAHTCKU MPOrpamMHu.

JMCepTaMOHHUAT TPYA ,, 3A0bANHCUMETHAMA 3aUUma 6 0ba2apCKus
nakazamenen npouec* ¢ B ooem ot 191 crpanumm. B cTpykTypHO OTHOIIEHHE
TOM BKIIIOYBA ChIBP)KAHHUE, YBOJ, TPU TJIaBH, 3aKiIO4eHHe U Oubmuorpadcka
cipaBka. J(ucepranusra cbabpika 397 Oenexxku Moj JuHuA, a oubnuorpadusita
HaOposiBa 54 3arnaBus Ha OBATAPCKU U IPYTH €3UIIH.

[Ipu M3roTBSIHETO Ha TpyJa € MpOyYeHa JIOCThIIHATA MIPaBHA JTUTEPaTypa,
IMpakTHKaTa Ha ChAWIMINATa, Tpu ToBa He caMo Ha BKC, HO u Ha pailioHHHUTE,
OKPBKHU W BB33UBHU ChAwMina. OTAECTHUTE BBIPOCH Ca Pa3UCKBAHU U
U3CJICIBAHU TPU CHOOpa3siBaHE C OTHOCUMHUTE €BPOICHCKM CTaHIApTH, U B
YaCTHOCT C IIpakTHKaTa Ha EBporneiickust CbJ1 10 ITpaBaTa Ha YOBEKa.

[IpencraBeHusT Tpya € akTyajdeH U 3Ha4yuM. BspHO 4We B Objarapckara
MpaBHa JIUTEepaTypa UMa peauiia myOauKaluu, BKIFOUYNTETHO U MOHOTpadUyHH,
IIOCBETEHU HA MPABOTO HA 3aIlMTA M HA 3alIUTHUKA B HAKA3aTEIHUS IPOILIEC, HO
JIUTICBA MOHOTpau4eH TPYJl, KOUTO U3cieABa BCECTPAHHO U MBJIHO CHEIHAIHO



3aIbJDKUTENHATa 3amuTa. OCBeH ToBa MyOJUKyBaHUTE MOHOTpaduu ca OT mpeau
nmoBede oT 20 ToguHu. MEeXTyBpeMEHHO € HAJOKMXa U MPHUeXa HOBH, Pa3TUIHH
OCHOBAHUS 3a 3aJbJDKUTEIIHO Ha3HAUYaBaHE Ha CIIy»EOEH 3alllUTHHUK, KOUTO CE
HYXJasT OT TEOPETUYHO OCMUCIISIHE U MPABWIHO MPAKTUYECKO MPUITOKECHUE.

[Ipu pa3paboTBaHETO HA TpyJa YMEJIO € H3IO0J3BaH HCTOPUYECKHUSIT,
CPaBHUTEJHO-TIPABHUST, NPABHO-IOTMATHYHUIT W KPUTUKO-aHATUTUYHUSAT
MOJX0/I, 32 Ja ce u3caeaBar npeapujaeHuTe xunore3n B HITK Ha 3a1b1KUTEIIHO
y4acTHE Ha aJIBOKAT [0 HAKA3aTeIIHUTE JIETa.

TpynbT chbpxka peaula NPUHOCHH MOMEHTH 3a TEOPUsTa, MPAKTUKATa U
3aKOHOJIATEJICTBOTO. XHUIMOTE3UTE HA 3aABbJDKUTEIIHO y4aCTHE HA 3alMTHUK ca
M3SICHEHHM Ha TEOPETUYHO HUBO M Ca pasTpaHUYCHU PATUYHUTE BHUJIOBE
3aabJDKUTENHa 3amuTta. DopMynupaHuTe Te3W W JOKTPUHEPHH U3BOAU U
0000111eHNs ca 10Ope MOTUBUPAHU M OOOCHOBaHM. 3a MpaKTHKaTa ca OYepTaHU
MPOTUBOPECUUBUTE paA3PEIICHUs, KAKTO M CJIydal Ha HENPaBWIHO WU
HE3aKOHOCHOOpa3HO THJIKYBAaHE U INpUJIaraHe Ha XUIIOTE3UTE Ha 3abJKUTEITHA
3amuTa. [IpuBenenu ca coOCTBEHH U yOSAUTETHU apryMEHTH 3a MPEOI0JIsIBaHe
Ha T€3U MPAKTUKU W 3a NPABWIHOTO MpUJiarane Ha 3akoHa. DopmyiMpanu ca
JeCeTKH KOHKpeTHHU mpemioxkenus de lege ferenda 3a uaMeHnenue u A0mbIHEHNE
Ha HIIK ¢ uen nogoOpsiBaHe U yChbBBPILIEHCTBAHE HA CHIIECTBYBAIIUTE MIPABUJIA.
Hskou oT TsX ca TBbpJie JUCKYCHOHHM, HO BCSIKa Hay4YHa JUCKYCHUS € IEHHOCT,
KOSTO HE TPsIOBa J1a ce nmpeHeOpersa.

[To-3HaYUMUTE HPUHOCHU MOMEHMU B HACTOSIIUS JUCEPTAIMOHEH TPY/I
MOTar J1a C€ OUepTasT TaKa:

B 2nasa nvpsa ca hbopmynupanu 1 aHaATU3UPAHU HSIKOU OO TOJIOKEHUS
Ha 3aJbJDKUTEIHATA 3aIlATa.

Hamnpagsen e onut ga ce gaae AehUHULINS HA TIOHATHETO ,,3aIBJDKUTETHA
3ammTa*, KakBaTo OTCHhCTBA B ObJTapcKaTa JOKTPUHA M MPAKTHKA.

KaTo mpuHOC MOKe a ce OIICHU M3roTBEHATa IpUMEpHa Kiacupukamus Ha
BHUJIOBETE 3aIb/DKUTCIIHA 3allldTa C OIJIe] pPa3IMUYHU KiIacH(DHUKAIMOHHH
KPUTEPHH M W3BEJICHHTE OOOOINCHUS OT ChIara. B Ta3um Bpb3Kka ¢ HalpaBeH
CIIOJTyWIMB OIUT Jla C€ ONpEJIeNId KaKbB BUJ 3allIUTa € Ta3u no 4i.94, an.l, 1.8
HIIK, koraro menotro ce pasriexia B OTChCTBHE Ha OOBHHEHOTO JIMIIA.
HanpaBeHo € u ChbOTBETHO MPEITIOKEHHUE 32 Ch3JAaBaHE HA HOBA an.3 Ha 4i.94
HIIK — na He ce Ha3Ha4aBa 3allUTHHUK HA OOBHHSEMHS, KOraTO TOM OTCHCTBA,
3asBUJI € U3PUYHO, Ye HE JKeJIae J1a MMa 3al[UTHHK, a 3a MPECTHIJICHUETO 3a KOETO
¢ MOBJIWTHATO OOBHMHEHUE HE C€ MPEJBIIK/IA HaKa3aHHE JIMIaBaHEe OT CBOOOJA
WU JPYTO MO-TE€XKKO. 32 MbPBU IBT € pa3riielaH BhIPOCHT, KAKHB € BUIBT HA



3allUTaTa, OCBHIIECTBABAHA OT PE3EPBEH 3AlIUTHUK B PA3JIMUYHUTE XUIIOTE3H,
npensuaenu B HIIK. Ilpoyuenu ca u paznuynute myOIuKyBaHH pa3doupaHus 3a
BHJIa Ha 3aIIUTaTa, TOpaand OeTHOCT Ha oOBUHsIeMus o Wwi.94, an.1, 1.9 HIIK. B
Ta3u BPb3Ka € 3alUTEeHA Te3aTa C JOMbJIHUTEIHU COOCTBEHU apryMEHTH, Y€ Ta3u
3alliTa € IO CBOETO €CTECTBO YCIOBHO 3aIbJKATEITHA.

[Mpemara ce de lege ferenda HoBa an.5 Ha wi.29 oT 3akoHa 3a MpaBHATA
MOMOII, KOSITO J1a ypeaH 3aqbJDKCHUE 32 AJBOKATCKUSA CHBET Ja MOIIbPXKA
CIIUCHK Ha aJIBOKATH, KOMTO J]a OKa3BaT He3a0aBHO MpaBHA MTOMOII] B XUIIOTE3UTE
Ha 3aJb/DKUTEIIHA 3allluTa KOTAaTO JIMIETO C€ MPUBIWYA KAaTO OOBHHSIEM II0
npaBwiara Ha wi.219, an.2 HIIK ¢ nmporokona OT mbpBOTO AEUCTBHE IO
pascieIBaHETO cpelry Hero. B aHajmornueH CMUCHI ¢e€ HACTOsIBA J1a C€ JIOMbJIHU
U paznopendata Ha wi.219, an.2 ¢ HOBO BTOPO U3pEUECHUE.

OT BaXHO 3HAYCHHUE 3a MPAKTUKYBAIIUTE IOPUCTH ca O0O0OOIICHUTE
XUIMOTE3W Ha CHIIECTBEHH IMPOIECYyalHU HAPYUIEHUs, JOMYCKaHU IIpH
Ha3HAYaBaHETO HA aJIBOKAT IIPU PA3IMYHUTE XUIIOTE3U HA 33IbJKUTEHA 3AIINTA.

[Ipocnenena € mnpakTUKaTa Ha ChAWIMINATA, BKIIOYUTEIHO U B
HMCTOPUYECKH IIJIaH, KaKTO W MpakTukata Ha EBpomelickusi cbl Mo mpaBaTa Ha
yoBeka (ECITY) BBB Bpb3Ka ¢ BB3JIAraHETO HAa PA3HOCKUTE MPH OCHTYpeHa Ha
0oOBUHsAEMUS 3aTbJDKUTENIHA 3aliuTa OT ajaBokaT. Hakpas Ha TO3u aHamu3 ce
npaBu npemiokenue de lege ferenda, mpuiokHOTO Mosie Ha Bb3JTaraHETO Ha
Pa3HOCKUTE 32 CMETKa Ha IbpXkaBaTa Ja Ce pas3lliMpH 3a BCUUKUA XHUIIOTE3U Ha
3abJpkuTeHa 3amuTa mo 4in.94, an.1 HIIK, ¢ u3kaouenue Ha 1.4 u T.5, KOoraro
OOBUHSAEMUST HE BiIaJiee OBJITAPCKU €3UK U KOTATO MHTEPECUTE Ha OOBUHSEMHUTE
ca MPOTUBOPEYMBH U €IUH OT TSAX UMa 3aIUTHHUK.

I’ nasa emopa e nocBeTeHa Ha aOCOJIIOTHO 3abJDKUTEIIHATA 3aTUTA.

Cnmen karo € HampaBeH TEOPETHYEH aHaJIM3 Ha XUIoTe3aTa Ha
3aIJDKUTEINIHA 3aIUTa, KOTaTO OOBUHSIEMUST € HEII'bIHOJETEH, € HAlPaBeHO U
CBOTBETHO TpemIokeHrne 3a Opaemo wusmeHenne Ha HIIK, a wnmenHo,
3aIb/DKUTENIHATA 3alUTa Ja OOXBaHE W CIIy4yauTe KOTAaTO HEMbJIHOJCTHHSIT
HaBbPILM IIBIHOJIETHE B XOJa Ha mpoieca. [IpuBeneHrn ca AOMBIHUTENHH,
COOCTBEHM apryMeHTH B II0Ji3a Ha HAIPABEHOTO MPEIJIOKEHHE B IIpaBHATa
auTeparypa, Ja ¢ Ch3Jaje HApOUeH CIUCHK Ha aJIBOKATH, KOUTO MPUTEKABAT
CIICLIMAJIHY 3HaHUS B 00JIaCTTa HA MCUXOJOTHUSITA HAa TIOAPACTBAIIUTE U TEXHUTE
CHELHMAIHU HYXIH U TOTPEOHOCTH.

Karo mpuHOCEH MOMEHT MOXE€ Ja C€ OIICHM M3TOTBEHHST MOAPOOCH
KaTasor Ha (PU3UYECKUTE U BTOPU TaKbB HA MICUXUYECKUTE HEIOCTATHIN, KOUTO
mpevyaT Ha OOBUHSEMHUS J1a CE 3aIl[uTaBa caM 1o cMuchiaa Ha wi.94, an.1, 1.2 HITK.



3a Ta3u Iled € IpoyuyeHa OTHOCHMMAaTa IpakTHKa Ha ChAWIMINATA, KAKTO H
NyOJIMKalMUTE B JOKTPUHATA, MPU KOETO Ca aHAIM3UPAHU U CHIICCTBYBAIIUTE
MPOTUBOPEYUS ITPU NPUJIATAaHETO HA TO3M ClIy4yall Ha 3aJbJDKATENIHA 3alUTa.

MoTuBupaHO € 1 MpeIoKEHNE 3a N3MEHEHHE Ha pa3nopendara Ha 4i1.94,
an.1, 1.3 HIIK, ¢ xoero ce HacTosiBa y4acTHUETO HA 3aIIUTHUK B HaKa3aTEIHOTO
IIPOM3BOJICTBO JIa € 3aJbJDKUTENIHO HE KOraTo MOBAMTHATOTO OOBHHEHHE € 3a
IPECTBIJICHHE, KOETO CE HaKa3Ba C HE MO-MaJIKO OT JCCET I'OJIMHM JIUIIIaBaHe OT
cB00O/1a I JIPYTO TMO-TEKKO HaKa3aHHUE, a KOraTo ¢€ HaKa3Ba ¢ HE IMO-MaJIko OT
MeT FOIVHM JIMIIIAaBaHE OT CBOOO/1a UK JPYTO MO-TEXKKO HaKa3aHHE.

KaTo HOBO 3HaHME MOKE Ja C€ OIEHM W M3TOTBEHUST IThJICH CIHCHK Ha
JUIaTa, 32 KOUTO € HAMpaBEHO MCKaHEe 3a 3aJbpKaHe MOJ CTpa)ka U BTOPU Ha
JUIaTa, KOUTO Ca 3aabpKaHd 1Mo cMHUCHhIa Ha Wwi1.94, an.1, 1.6 HIIK. Ot Baxkao
3HAYCHME 32 MPAKTUKYBAIIUTE IOPUCTH € U CIOJYWIMBUAT OMUT Ja CE€ U3SCHH,
Jajiy TIpY 3abP>KaHEeTo 3a CpokK 110 24 yaca no 3akoHa 3a MBP Ha nuiie, 3a KoeTo
CBIIECTBYBAT JJaHHHU, Y€ € U3BBPIINIIO MIPECTHIIHO ACSHUE, 3al[UTaTa OT aABOKAT
€ 3abJDKUTETHA U HE.

YMeno e 3amureHa Te3ara, Y€ y4aCTHETO Ha aJBOKAT € 3abJHKUTEITHO
BHHAIrM KOraTo OOBHHSIEMHST OTCHhCTBA IO cMHCHIA Ha w194, an.1, 1.8 HIIK,
HE3aBUCUMO JaJIM HETOBOTO MPUCHCTBUE € 33IBJIKUTEITHO WM HE U HE3aBUCUMO
Jaau OOBMHEHHETO € 3a TEKKO NMPECThIUICHUE WIIH HE.

HampaBen e nonpoOeH aHanu3 Ha ABeTe AUQEPEHIMPAHU TPOLETYPU —
CBKPATEHO CBHICOHO CIICJICTBUE M PeIllaBaHe Ha JACIOTO ChC CIIOpa3yMeHHe, HO OT
IJIeIHA TOYKA 3abJKUTEITHOTO y4acTUe Ha aJIBOKAT B TE3W Mpoueaypu. B tasu
BpB3Ka € 0YEPTaHO: 3HAYEHUETO U POJIATA HAa YYaCTUETO Ha 3allMTHUKA; OT KOU
MOMEHT TpsAOBa Na ObJe HA3HAUEH CIyXeOEH aJBOKAT, 3abJUKUTEIHO JHU €
HETOBOTO Ha3HAauyaBaHE W MpH JBeTe (OpPMHU HA CHKPATEHO ChACOHO CIEICTBUE,
KOra € JIOIMYCHATO ChIIECTBEHO MPOIIECyaTHO HapyIIeHHWE BBB BpPb3Ka C
Ha3HA4YaBaHETO W YYaCTHETO Ha 3allMTHUKA. B Ta3m Bpb3Ka € HAMpaBeHO U
npeiokenue de lege ferenda — mpu mporeaypa mo crnopasyMeHHe 3a 3alUTHUK
Jla c€ Ha3HavaBa aJIBOKAT, KOWTO MMa HE MO-MaJIKO OT MET F'OJUHU IOPUANIECKU
CTax.

B enasa mpema ca ananuzupaHu XUIOTE3UTE HA YCIOBHO 3abJDKUTEIIHATA
3aIuTa.

[IpyHOCHM MOMEHTH C€ OTKpHMBAT B aHajW3a Ha pasmopeadara Ha 494,
an.1l, T. 4 HIIK, ciopen KosiTo 3aABJKATENIHO CE Ha3HAyaBa U y4yacTBa aJiBOKAT
0 JISJI0TO, KOraTo OOBHHSEMHAT HE Blanee Obiarapcku e3uk. IlogpoOHo e
00SICHEHO 3HAY€HWETO Ha W3IMOJI3BaHATa B 3aKOHA IMpaBHA (HOPMYJIUPOBKA ,,HE



Biajzee Obiarapcku e3uk’. [IpaBunHO ce mpuema, ye moj ,.HE BIaJIeEHE Ha
ObJaTapcKu e3uK* TpsiOBa 1a ce pa3Oupa Jmrca Ha rpaMOTHOCT. M3cienBanu ca B
I'BJTHOTA KOM Ca XHUIIOTE3UTE Ha HErpaMOTHOCT M Kak Te€ Ce€ MpuiaraT B
MpaKkTUKaTa Ha ChAWIMINATA. B Ta3u Bpb3Ka € HAMpPaBEHO MPEIJIOKEHUE 3a
n3menenne Ha HIIK, karto 3a oOBuHsIeMHUS, KOUTO € YyKJEHEIl U He BIajee
OBJITapCKU €3UK Ja ce ypeau aOCOIIOTHO 3aIbJDKUTENTHA 3aIl1Ta, @ HE KaKBaTo €
no aericrBamus HITK — ycioBHO 3a1bKUTENHA.

Cnen kato e 0000IIeHa, KAKTO KOHCTAaHTHATA, Taka U MPOTUBOpEYUBaTa
MpaKkTUKa Ha CHAWIUILNATA, € M3TOTBEH MNPUMEPEH KaTajJor Ha BBH3MOXKHUTE
XUIOTE3H, KOTaTO MHTEPECUTE HA OOBUHSIEMUTE Ca MPOTUBOPEUMBH 10 CMHUCHJIA
Ha wi.94, an.l 1. 5 HIIK u xoraro ce Ha3HayaBa CiIyeO€H 3alUTHUK U Ha
0OBUHSAEMUS, KOUTO HE € YIBJIHOMOIIWI TakbB. Hemio moBeue m3paboTeH € U
JPyT KaTaJlol — KOraro MHTepecuTe Ha OOBHHSIEMHUTE HE ca MPOTUBOPEUMBU U
3aTOBA HE C€ Ha3HA4YaBa 3alUTHUK Ha OOBUHSEMUS, KOMTO HE CH € YIThTHOMOIIUII
aJBOKAT.

[Ipn wm3cnenBaHeTO Ha 3aJbJDKUTENIHATA 3alluTa Mopagud OeIHOCT Ha
ooBuusgemMuss 1o w194, aml, 1.9 HIIK, memHoro ¢ 0000maBaHETO Ha
MPAKTUYECKUTE XUIMOTE3W KOTraTo HWHTEPECUTE Ha MPABOCHAUETO H3UCKBAT
3aIbJDKUATEITHO Ja C€ HA3HAUM CIIyKeOEeH 3alllUTHHK.

Hakpas Ha aucepTalldOHHUS TPY[ ca HampaBeHH U mpeiokenus de lege
ferenda 3a pasmmpsiBaHe Ha IPUIIOKHOTO TMOJIC HA 3abJDKUTEIHATA 3allUTa U B
IpyTH XUINIOTE3U, OCBEH Beue ypenenute B HIIK — koraro mpecremienuero, 3a
KOETO € MOBJIUTHATO OOBHHEHHUE € U3BBPIICHO MPU YCIOBUITA Ha TTOBTOPHOCT
WJIM OMaceH PElUAUB U MPU HApaBEHO MCKAHE OT KOMIETEHTHUS MPOKYpOp 3a
BH300HOBSIBAHE HA HAKA3ATEITHOTO JIEJI0 CIIe]] BIs3/Ia B CHJIA MIPUCHA, C KOETO CE
MCKa OTeXXHSIBAHE Ha MOJIOKEHUETO Ha OCHACHUS.

KbM aucepraniioHHusi TPyA MOTaT Jia C€ HAMNPAaBST U HIKOU OenedcKu U
NpenopvLKu:

3ariaBueTO Ha JUCEPTAUMOHHUS TPYHd ,,3aqbJDKUTENHATA 3alluTa B
OBJITapCKUsl HaKa3zaTeJeH Mporiec’, He ChOTBETCTBA Ha HETOBOTO ChIbP)KAHHE.
N3cneaBanu ca 3a1bKUTETHUTE XUITOTE3H HA 3aIllUTa, HO CaMO Ha OOBUHSEMHUSI.
B Obarapckus HakazaTelieH MpoIeC MMa W JAPYrH clydau Ha 3abJDKUTEIIHA
3aluTa, KAKBUTO Ca: 3alllUTaTa Mopajau 0€JHOCT Ha YaCTHUS OOBUHUTEI, YACTHHS
THAKUTEN, TPAKIAHCKUS UIIEL U TPaXKTaHCKHUSI OTBETHHUK, KOTaTO C€ Ha3HA4aBa
noBepeHuk-aaBokar (wi.100, an.2 HITK); korato uHTepecHTe Ha MaTOJCTHHS WK
HEITBJIHOJIETHUSA MOCTPaJal U HErOBUSL POAMTEN, HACTOWHHUK WJIU MONEYUTEN ca
MPOTUBOPEUYUBHU WUJTU POJIUTEIAT, HACTOMHUKBT WU MOMEUUTEIISIT HE U3ITbIHSABAT



3aabipkeHusTa cu no CeMelHus KOAEKC, 3abJDKUTEIHO Ce Ha3HauyaBa 0COOEH
npencraBuren-aaBokar (wi.101, an.l HIIK). TakeB ce Ha3HauaBa W Ha
MOCTPaall, KOUTO € HeJIeeCOCOOEH U OTPAHUYEHO JIEECIIOCOOCH M MHTEPECUTE
My TOpPOTHBOPEYAT HAa HHTEPECUTE HA HErOBHMsl HACTOWHHMK WM IONEYUTEN
(@w1.101, an.2 HIIK). 3aToBa e BApHO, Y€ 3aAbDKUTEIIHATA 3alIUTa B OBJITapCKUs
HaKa3aTeJIeH IPolLieC, KAKBOTO € 3arjaBUETO Ha TO3M TPYJ HE CE U3UEpIIBa CAMO
ChC 3abJDKATENTHATA 3alllMTa Ha IMpaBaTa U UHTEpecUuTe Ha oOBUHseMus. Tosa
Hajara WIH 3arjiaBueTo Ha TpyJa Ja C€ IPOMEHU WIH ChIIUAT J1a C€ JOIBJIHU U C
apyrute ypeaenu B HIIK ¢opmu Ha 3anbmkuTenna 3anmra. B To3u cMucha He €
aKypaTHa U Je(pUHHLMATA HO MOHSITHETO ,,33]IbJDKUTENIHA 3alIMTA, 1aJIeHa Ha
c.13, 3amoTo TA ce OTHacsd caMO 3a OOBHUHAEMHS M HE BKIIOYBA JPYTHUTE
YYaCTHMIIM B HAKA3aTEIHUS MPOIIEC, 32 KOUTO CHUIO € IPEIBUICHA 3abJKUTETHA
3aIlHNTA.

Jedununusara Ha TOHATHETO ,,3abPKaH", 1aJicHa Ha C. 92 ¢ HembJIHA U
HETOYHAa, ThH KAaTO B HES HE € BKIIOUYEHA XMUIIOTE3aTa Ha 3aJbpXKAHETO Ha
0oOBUHsAEMHSI OT MPOKypopa /10 72 yaca, Ha ocHoBanue 4i.64, an.2 HIIK. B
CBIIOTO BpEME c€ MpHUeMa Ha c. 96, 4ye Mpu TOBA 3aIbpKaHE CHUIO € HAIULEC
3aabpKad. B TO3M CMUCHII € OUEBHIHO U JIOITyCHATOTO MPOTUBOPEUHE.

Hy»xnae ce oT 1OnbIHUTEIHN apryMEHTH Te3aTa, Y€ 3alluTara 1o 4i.94,
an.1, . 9 HIIK, nopangu 6exHOCT Ha OOBUHEHOTO JIMIIE € IO CBOSITA CHIIHOCT
YCIIOBHO 3aJbJDKUTENHA 3aliuTa. Ta3u Te3a He 3By4ud yOeAMTEIHO, Thil KaTo B
TpyJa ce mpuema Ha ¢. 175, ue B To3u cliydaif ,,.. HeOOXOAMMOCTTa OT 3alllUTa €
oOBbp3aHa C BojJsiTa Ha oOBuHsemus. [lo HeroBaTa BOJS c€ HMHHUIMHUPA
Ha3HA4YaBaHETO Ha CIIy>KeOEH 3alIUTHUK U MaK [0 HEroBa BOJIA MOXKE chlLIaTa Aa
oTnagHe*“. AKO TOBa € TaKka, OCTaBa HESCHO B KAKBO CE M3pa3siBaT €JIEMEHTUTE HA
3aIBJDKUTEIIHOCT NPU TO3W BHJ 3allUTa, CJIEeJl KaTo aJBOKAaT C€ Ha3HayaBa U
OTCTpaHsIBa €IMHCTBEHO IO BOJISITA HA OOBUHSIEMUS, KAKBOTO € TBBPJCHUETO B
TO3U TPYA.

Bonpekn HampaBeHHTe OCNEKKH M TPENOPHKH Cle[Ba Ja CE€ HaIlpaBu
00001IeH M3BOJ, Y€ TO3M IUCEPTALMOHEH TPYyA MOXKE Jla Ce OIpeneiu Karo
Hay4yeH TpyJd, KOMUTO HE MOBTaps WM 0000IaBa ChHIIECTBYBAIlO 3HAHUE, a
ChAbpKAa HOBO 3HAHME OT 3HAYEHUWE 3a HayKara, TMpaKTUKaTa W
3aKOHOJIATEJICTBOTO. B TO3M CMHUCHI TOM OTroBaps Ha BCUYKM M3UMCKBAHUS Ha
3akoHa 3a pa3BHTHE Ha aKaJeMU4HUsA cbcTaB B PenyOsmka bearapust (3PACPB)
u [IpaBunHuKa 3a HETOBOTO Tpuiarane. JlucepranMoHHUAT TPy yOexkaaBa, de
JIOKTOPAHTHT MPUTEkKABA 33]TbI00UCHN TCOPETHUYHHU, a U TPAKTUICCKU 3HAHUSI TI0
Hay4YHA CHEUUATHOCT ,,HakazarenHomnpouecyanHo npaBo®. TpyapT € 4OCTaTh4HO



JI0Ka3aTeJICTBO, Y€ JOKTOPAHTHT MPUTEKaBa HEOOXOIUMHUTE KaYECTBA U YMEHHUS
3a MPOBEXKIAHE HA HAYYHU U3CIIC/IBAHMUSI.

ABTopedepatbT € B o0eM oT 27 CTpaHMIIM M OTpas3siBa KaKTo
ChABPKAHUETO, TaKa U CTPYKTypaTa Ha peleH3upaHus Tpyd. B Hero sicHo ca
OTpe/eIeH! U3MO0JI3BAaHUTE METOU MPU HAYYHOTO M3CIie[IBaHe, OOEKTHT, LENTa
U 3aJadyuTe Ha CcbhUoTO. I[IpUHOCHHUTE MOMEHTHM Ca OTpa3eHU AaKypaTHO.
[Ipunoxena e u HeoOXoAuMaTa JeKJiapalys 3a OPUTMHAIHOCT HA HAYy4YHOTO
U3CJIE/IBAHE.

[TybnukanuuTe Mo TUcepTarmoOHHUS TPY/I ca TPU Ha OpPOid, KOETO OTroBaps
Ha U3UCKBAHMUSITA 3a JOMYCKaHe /10 MyOJIMYHA 3aI1Ta.

OT npuiioxkeHata JOKyMEHTAIUS € BUAHO, Y€ Ca U3IbJIHEHU MUHUMAJTHUTE
HallMOHAIHU u3uckBaHug 1o 4in.26 or 3PACPB 3a mnpumobuBane Ha
oOpa3oBarenHaTa U Hay4yHa CTEMEH ,,JJOKTOp®.

[IpenBua U3n0KeHOTO, B

3akir0ueHne — JaBaM IMOJOXKHUTENHA OLEHKA Ha JUCEPTAUOHHHUS TPy —
»3aIBIDKATEIIHATA 3allUTa B OBATapCKUs HaKa3aTeJeH mpolec U nmpeajaraM Ha
MMOYUTAEMOTO HAYYHO >KYypH Jla IMPUCHAM 00pa3oBaTeliHaTa W Hay4yHa CTEICH
,JOKTOp* Ha Anekcanapa KpacumoBa HaHoBa, mpodecroHanHo HaIlpaBlieHHUE
,IIpaBo* (3.6.) mo Hay4yHa creIUaIHOCT ,,Haka3zaTeIHOpoIeCyaHo MpaBo’.

HoemBpHu 2023 T.

( Mapraputa YnHosa)
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by Professor Margarita Ivanova Chinova, SJD, professional field “law” (3.6.) on
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and scientific degree “Doctor (SJD)” with candidate Alexandra Krasimova
Nanova, professional field “law” (3.6.) on scientific specialty “Criminal
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Alexandra Nanova has graduated law major in 2018 in the Faculty of Law
of “Angel Kanchev” Ruse University. She has worked as a legal expert in the
Ministry of Environment and Water, as well as a judge associate in Sofia City
Court. Presently she is a junior judge in Montana District Court. Since 2020 and
currently she is an extramural doctoral candidate on criminal proceedings to the
Institute for the State and the Law at the Bulgarian Academy of Sciences. She has
participated with reports in three national conferences of the doctoral candidates.
She is an author of six publications, issued in scientific journals, and has attended
actively six different trainings and courses, as well as in two trainees’ programs.

Her dissertation thesis “Mandatory defence in the Bulgarian criminal
process” consists of 191 pages. As a structure it includes table of contents,
introduction, three chapters, conclusion and bibliography. The dissertation has
397 footnotes, and the bibliography lists 54 reference titles both in Bulgarian and
other languages.

At the preparation of the thesis the research has encompassed the available
legal literature, the judicial practices, and not only of the Supreme Court of
Appeals, but also of the regional, district and appellate courts. The individual
matters are discussed and researched taking account of and in compliance with
the relevant European standards and in particular with the European Court of
Human Rights practice.

The presented thesis is topical and significant. It is a fact that in the
Bulgarian legal literature there is a great number of publications, including also
monographs, dedicated to the right to defence and to the defence counsel in the
criminal cases, however there is no monographic work researching completely



and comprehensively the mandatory legal defence in particular. Moreover the
published monographs date at least 20 years ago. Since than new and different
grounds for mandatory appointment of a public defence counsel same into effect
and were adopted, which require theoretical contemplation for their proper and
efficient application in the practice.

At the elaboration of the thesis the historical, comparative — legal, legal —
dogmatic and critical — analytical approaches have been used to research the
stipulated hypotheses in the Criminal Procedure Code for mandatory participation
of a criminal lawyer.

The work contains a number of contributory aspects for the theory, practice
and the legislation. The hypotheses for a mandatory participation of a defence
counsel are explained at theoretical level and the various types of mandatory
defence are distinguished. The formulated topics and doctrine findings and
summaries are well grounded and substantiated. In relation to the practice the
controversial rulings are outlined, as well as cases of wrong or unlawful
interpretation and application of the hypotheses of the mandatory defence.
Presented are own and convincing arguments for surmounting such practices and
for the proper application of the law. Dozens of particular proposals de lege
ferenda are formulated for amending and supplementing the Criminal Procedure
Code in view of improving and perfecting the existing rules. Some of them are
subject to further discussions, but each and any scholarly discussion is a value that
should not be ignored.

The more significant contributory aspects in this dissertation work could
be outlined as follows:

Some general stipulations of the mandatory defence are formulated and
analyzed in chapter one.

An attempt i1s made to provide a definition of the expression “mandatory
defence”, which is missing in the Bulgarian law doctrine and practice.

The elaborated model classification of the types of mandatory defence in
view of various classification criteria and the drawn up summaries therefrom
could be appreciated as a contribution. To that relation a successful attempt is
made to determine what type of defence is the one under article 94, paragraph 1
of the Criminal Procedure Code, item 8, when the case is tried in absence of the
accused party. Respectively a proposal is made for inclusion of new paragraph 3
of article 94 of the Criminal Procedure Code (CPC) — not to appoint a defence
counsel of the accused party, when the latter is absent, she/he has declared
explicitly that she/he does not wish to have a defence counsel, and the criminal



offence, for which the charges are brought, is not punishable by deprivation of
liberty or another heavier punishment. The matter what is the type of defence,
conducted by a stand-by defence counsel in the various hypotheses the CPC
stipulates, is reviewed for a first time. The various published understandings for
the type of the defence, when the accused cannot afford a lawyer fee, under article
94, paragraph 1, item 9 of CPC, are reviewed as well. To that relation the thesis
that such defence in its nature is conditionally mandatory, is defended with
additional own reasoning and arguments.

A new de lege ferenda paragraph 5 of article 29 of the Legal Aid Act is
proposed, regulating an obligation for the Bar Association to keep a list of
lawyers, able to provide an immediate legal aid in the hypotheses of mandatory
defence, when the person is constituted as an accused party under the provisions
of article 219, paragraph 2 of CPC with the protocol from the first action in the
investigation against him. Analogically it is insisted for the provision of article
219, paragraph 2 to be supplemented with a new second sentence.

The summarized hypotheses of material procedural violations, made at the
appointment of a counsel in the cases of the various hypotheses of mandatory
defence, are of great importance.

The practice of the court instances, including in historical plan, as well as
the European Court of Human Rights practice in relation to awarding the costs at
ensured for the accused party mandatory defence by an attorney. At the end of
this analysis a proposal de lege ferenda is made for the application field of the
costs’ award on account of the state to encompass all of the hypotheses of
mandatory defence under article 94, paragraph 1 of CPC, with the exception of
items 4 and 5, when the accused has no command of Bulgarian language and when
the interests of the accused parties are contradictory and one of them has a defence
counsel.

Chapter two is dedicated to the absolutely mandatory defence.

After a theoretical analysis of the hypothesis of mandatory defence, when
the accused party is underage, was performed, a respective proposal was made as
well for future amendment of the Criminal Procedure Code, and namely for the
mandatory defence to encompass also the cases when the accused underage party
reaches adulthood during the progress of the proceedings. Additional and own
reasoning and arguments are laid down supporting the made proposal in the legal
literature, in view of elaborating an explicit list of attorneys, having specific
knowledge in the sphere of the psychology of the teenagers and their special
needs.



As a contributory aspect considered could also be the elaborated extensive
catalogue of the physical deficiencies, and a second one of the mental
deficiencies, which prevent the accused party from proceeding pro se within the
meaning of article 94, paragraph 1, item 2 of CPC. For that purpose the relevant
practice of the courts, as well as the publications in the doctrine, have been
researched, and during such research the existing contradictions in the application
of this hypothesis of mandatory defence are analyzed as well.

A proposal for amendment of the provision of article 94, paragraph 1, item
3 of CPC is also well grounded and substantiated, providing for the participation
of a defence counsel in the criminal proceedings to be mandatory not when
charges are brought for a criminal offence, punishable by not less than ten years
deprivation of liberty or another heavier punishment, but when it is punishable by
not less than five years deprivation of liberty or another heavier punishment.

The prepared complete list of the person, for whom a request for detainment
Is made, and a second list for the persons, who are detained within the meaning
of article 94, paragraph 1, item 6 of CPC, can also be considered a new aspect and
knowledge. The successful attempt to provide clarification whether at the
detainment for a period of up to 24 hours under the Ministry of Interior Act of a
person, for whom data exists that she/he has performed a criminal offence, the
legal defence is mandatory or not, is of great importance for the practicing lawyers
as well.

Skillfully is defended the thesis that the participation of a defence counsel
Is always mandatory when the accused party is absent within the meaning of
article 94, paragraph 1, item 8 of CPC, regardless whether her/his presence is
mandatory or not and regardless whether the charges and accusation is for a heavy
criminal offence or not.

A comprehensive analysis is performed of the two differentiated procedures
— reduced judicial trial and disposition of the case with an agreement, but from a
point of view of the mandatory participation of a defence counsel in such
proceedings. To that relation the following is emphasized on: the importance and
role of the participation of the defence counsel; from which moment a public
defence counsel should be appointed; is her/his appointment mandatory in both
forms of reduced judicial trial; when a material procedural violation in relation to
the appointment and participation of the defence counsel is made. To that relation
de lege ferenda proposal is made — in disposition of a case with an agreement an
attorney, having at least five years of judicial practice, to be appointed as a defence
counsel.



The hypotheses of the conditionally mandatory defence are analyzed in
chapter three.

Contributory aspects are found in the analysis of the provision of article 94,
paragraph 1, item 4 of CPC, according to which a defence counsel is mandatory
appointed and participates in the proceedings, when the accused party has no
command of Bulgarian language. Extensively is clarified the meaning of the used
in the law legal definition “has no command of Bulgarian language”. It is correctly
accepted that “has no command of Bulgarian language” shall mean illiteracy.
Researched in depth is which are the hypotheses of illiteracy and how they are
applied in the judicial practice. To that relation a proposal is made for amendment
of the Criminal Procedure Code, as the accused party, who is a foreigner and has
no command of Bulgarian language, is provided with absolutely mandatory legal
defence, and not as the one stipulated in the effective CPC — conditionally
mandatory.

After a summary both of the constant, as well as of the contradictory
judicial practice, a model catalogue is elaborated of the possible hypotheses, when
the interests of the accused parties are contradictory within the meaning of article
94, paragraph 1, item 5 of CPC, and when a public legal counsel is appointed ex
officio for the accused party, when the latter has not authorized such. Moreover,
another catalogue is prepared as well — when the interests of the accused parties
are not contradictory and therefore no defence counsel is appointed for the
accused party, when the latter has not authorized an attorney.

At the research of the mandatory defence when the accused party cannot
afford to pay a lawyer fee under article 94, paragraph 1, item 9 of CPC, the
valuable contribution is the summery of the practical hypotheses when the
interests of the justice require a public defence counsel to be mandatory appointed.

At the end of the dissertation paper de lege ferenda proposals are made as
well for expanding the application field also in other hypotheses in addition to the
ones already stipulated in the Criminal Procedure Code — when the criminal
offence, for which the accusation is made, is performed under the conditions of
repeat offence or dangerous recidivism and at request made by the competent
prosecutor for reopening the criminal case after an entered in effect sentence,
demanding rendering the situation of the accused party heavier.

Some comments and recommendations can be made to the dissertation
thesis:

The title of the dissertation thesis “Mandatory defence in the Bulgarian
criminal process” does not correspond to the content thereof. The mandatory



hypotheses of defence are researched, but only of the accused party. The
Bulgarian criminal procedure provides also for other cases of mandatory defence,
such as: the defence due to lack of sufficient funds of the private prosecutor,
private complainant, the civil claimant and the civil defendant, when a counsel is
appointed (article 100, paragraph 2 of CPC); where the interests of the child or
young person victim and his/her parent, custodian or guardian are contradictory
or where the parent, custodian or guardian are failing to perform their obligations
under the Family Code, a special representative — a lawyer is mandatory appointed
(article 101, paragraph 1 of CPC). Such is also appointed for a victim, where
he/she is incapacitated or has limited capacity and his/her interests stand in
contradiction to those of his/her custodian or guardian (article 101, paragraph 2
of CPC). Therefore the mandatory defence in the Bulgarian criminal process,
which is the title of the present paper, is not depleted only with the mandatory
defence of the rights and interests of the accused. This necessitates either for the
title of the thesis to be changed, or for it to be supplemented also with the other
stipulated in the Criminal Procedure Code forms of mandatory defence. Within
that meaning the definition of “mandatory defence”, included on page 13, is not
accurate, since it concerns only the accused party and does not include the other
participants in the criminal procedure, for mandatory defence is provided as well.

The definition of “detained” on page 92 is incomplete and inaccurate, since
it does not include the hypothesis of the detainment of the accused by the
prosecutor up to 72 hours, by virtue of article 64, paragraph 2 of CPC. At the same
time on page 96 it is accepted that at that detainment there is also a detained
person. Within that meaning the allowed contradiction is obvious.

The thesis that the defence under article 94, paragraph 1, item9 of CPC,
because the accused party cannot afford to pay lawyer fee, in its nature is
conditional mandatory defence, requires additional arguments and reasoning. This
thesis does not sound convincing, since in the paper on page 175 it is accepted
that in such case “... the need of defence is bound with the accused party’s will.
The appointment of a public defence counsel is initiated at her/his will and again
at her/his will such could be cancelled”. If that is so it remains unclear in what the
elements of mandatory are expressed at such type of defence, when a defence
counsel is appointed and refused only at the will of the accused party, which is
the statement in the present paper.

Despite the comments and recommendations made a summarized
conclusion can be reached that the present dissertation work can be defined as a
scientific paper, which does not repeat or summarizes the existing knowledge, but



contains new knowledge of importance for the science, the practice and the
legislation. Within such meaning it meets all requirements of the Development of
Academic Staff in the Republic of Bulgaria Act and the Regulations on the
Implementation thereof. The dissertation paper convinces that the doctoral
applicant possesses both deep theoretical and practical knowledge on scientific
specialty “Criminal Procedural Law”. The paper is sufficient evidence that the
doctoral applicant has the required qualities and skills for doing scientific
research.

The abstract contains 27 pages and reflects both the contents as well as the
structure of the reviewed work. It defines clearly the used methods at the scientific
research, and the object, purpose and tasks thereof. The contributory aspects are
accurately reflected. The required declaration of originality of the scientific
research is also enclosed.

The publications on the dissertation paper are three, which meets the
requirements for admittance to public defence.

From the enclosed documentation it is seen that the minimum national
requirements under article 26 of the Development of Academic Staff in the
Republic of Bulgaria Act for acquiring educational and scientific degree “Doctor”
are met.

Considering the above, in

Conclusion — | grade positively the dissertation thesis — “Mandatory
defence in the Bulgarian criminal process” and propose to the honorable scientific
jury to award educational and scientific degree “Doctor” to Alexandra Krasimova
Nanova, professional field “law” (3.6) on scientific specialty “Criminal
procedural law”.

November 2023
Reviewer: ...................
(Margarita Chinova)



