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MNpeacepatena Ha HAY4YHOTO XKypw,
cbrnacHo 3anosepn Ha gupekTtopa Ha UAIM Ha BAH
Ne P/1 09-14/30.01.2023 r. 3a 3aWjMTaTa Ha

AncepTaumoHHua Tpya, ,MNpetoanumanHoto 3anuteaHe npea Cbaa Ha EC B
aAMWUHUCTPATUBHOTO NPOMN3BOACTBO Ha Penybanka bbarapusa“, c asTop —
WoanHa bopucnasosa Lllynesa

CTAHOBULWE

ot npod. A.10.H. Nleopru MNMeTkos bansHawkm ot Opuanuecknua pakynter Ha
Codumitckua ynusepcurtert ,,Ce. KnumeHt Oxpupckn”

1. O6bwo onucaHue

MpencTaBeH e gucepTaumoHeH Tpya B obem oT 254 cTpaHMUM, KOUTO ca
CTPYKTYpMpaHM BbB BbBedeHWe, 5 Tr[NaBW, 3aKAwuyeHue, npumep 3a
npeloaMuManHo 3anutBaHe wu b6ubauorpadpua. B  6Gubaunorpaduata ca
M3NON3BAHM Cepuo3eH Bpoit NUTepaTypHU U3TOYHULUM OT BBATaPCKU U YyKAn
asTopu. UntupaHmata u benexkute nog nuHumA ca 250. MNpeactaBeHa e
AeKnapaums 3a opurnHanHoct. Kakto o06embT, Taka M UM3NON3BaHUTE
M3TOYHMUM WU UUTUPAHUATA NOA /NIMHUA Ca [OKasaTe/NcTBO 3a NpoBeAeHO
CEPUO3HO HAay4YHO M3cneaBaHe M M34epnaTesIHO 3aN03HaBaHe C eBpoMnencKaTa u
H6bArapckaTa NnpaBHa AOKTPUHA. CbAbpiKaHUETO € NOAXOAALLO CTPYKTYPUPAHO,

KaTO Oo4epTaBa BaXXHUTeE TEMU OT obnacTra Ha n3cnenBaHeETo.

MpeameTbT Ha uM3cneaBaHeTo e M3bpaH opurnHanHo. B 6barapckaTta

npaBHa NUTeEpPATypa Mma mlcCneaBaHMUA Ha nNperoanumnaaiHoTo 3arfnnmTBaHe, HO



GOKYCbT Ha NpeacTaBeHOTO  NpOy4YBaHE  BbPXY aAMWUHUCTPATMBHOTO

nponsBoAaCcTBO € HOBOCT.

Tesata Ha aBTOpa 3a NPeAULMANHOTO 3aNUTBAHE KATO MOHATME b6e3
COBCTBEHO CbAbpX¥KaAHME — MOHATME ,llanKa“, e opurMHanHa. MNpeameTsbT Ha
n3cnenBaHe Cnoy4yIMBO € OrpaHUYeH camo 40 NperauumnanHUTe 3anuTBaHus
OTHOCHO Tb/IKyBaHETO Ha npaBoTo Ha EC, 6e3 uscnepBaHe Ha npeLeHKaTa 3a
BAa/IMAHOCT HA AaKTOBETE, KOETO BM NPeHecNo TexXecTTa BbpXy eBPOMNENCKUA Cba,

33 CMeTKa Ha 6barapckus.

BbB BbBegeHMeTo ca GopmynMpaHM npobnemute, KOMTO nopaxaa
MHCTUTYTBT Ha NpelavunanHoTO 3anuTBaHe, NpeamMeTbT Ha U3c/ieaBaHe,
KOMTO ce orpaHn4YaBa 40 nperanumanHuTe 3anuTBaHmMa B agMUHUCTPATUBHOTO
NPOuU3BOACTBO Npen, 6barapckua cba, UenuTe, 3aJavynte U U3NON3BaAHUTE B

TPyAa Hay4yHU MeToaM.

B nbpsarta rnaea ,[loHATME 33 NpeloanuManHoO 3anuTeBaHe” ce CbabpKa
MCTOPUYECKN npernes Ha pasBUTUETO HA WMHCTUTYTA, M3ACHABA Ce HEeroBoTo
CbAbpKaHUE U ce u3cnenBaT CXOAHUTE MHCTUTYTM Ha 6barapckoTo npaso. bes
Aa oTpuM4Ya MaTepuanHONPaBHUA XapaKTep Ha MHCTUTYTA, aBTOPBT Bb3Npuema
TesaTa, 4Ye nNperauuManHoOTO 3anNUTBaHe e MnpouecyasieH WMHCTPYMEHT 33
yeaHaKBABaHEe Ha NPaKTMKaTa Mo NPUIOXKEHMETO Ha NPaBOTO Ha EBponenckua
CblO3 B AbprKaBuTe YneHKU. CoblieBpeMeHHO NperauunanHOTO 3anuTBaHe e
onpeaenieHo M KaTo cpeactBo 3a B3aummoaenctene mexkay Cbaa Ha EC um
HAaUMOHAa/MIHUTE OPUCAUKLUK, C onpeaeneH edeKT BbPXY Pa3BUTMETO Ha

npaBoTo Ha EC M HauMOHaNHOTO NpPaBo.

Btopata rnaBa cbAbpXa aHanM3 Ha npaBHaTta ypeaba Ha
npetoanunanHoTo 3anuteaHe B EC u otaenHute abvprkasu. Tpsabsa cneymanHo

fa 6bAaT OTKPOEHW pPas3CbXKAeHMATa OTHOCHO B3aMMOAENCTBMETO Ha



KOHCTUTYUMOHHUTE CbAMMIMLLA Ha CcTpaHuUTe uneHkn cbc CEC, Kkato ce
noagyepTaBaT U C/ly4auTe, KOrato TOBa B3aMMOJENCTBME He e be3npobsiemHo,

KaKbBTO € NpUmMepsdT C CDe,a,epanHMﬂ KOHCTUTYLMOHEH CbA Ha epmaHuA.

Tpertata rnasa ,[l1pon3BoAcCTBO” pasrfiexkga CTpPaHUTe, y4aCTHUUMTE B
NPOM3BOACTBOTO, KAaKTO W HEroBOoTO MPUKAOYBAHE C peweHne Uau
onpeaeneHue. ucepTaHTKaTa NnoavyepTaBa, Ye NpernanumnanHoTo 3anuTBaHe ce
npunara M B [OEMHOCTTA Ha HOBWUTE oOpraHnM Ha EBponenckuMa Cbio3
(EBponeickaTa npoKypatypa, M3nbaHuTenHaTa areHyma ,,04nT Ha cpeacTBaTa
oT EBponeiickna cbto3” u apyrun). JetannHo e pasrnenaHa npaBHaTa ypeaoba,
KOATO yperaa NpoM3BOACTBOTO NO OTMpPaBsHE Ha NperanLmnanHo 3anuTBaHE,
M3UCKBAHMATA KbM OTMNPABEHOTO MUCMEHO WCKaHe 3a npernauumanHo
3anuTtBaHe, Nyb6/AMKyBaHETO Ha A0MyCHAaTOTO NpelAuuUnanHO 3anuTBaHe B
,OdbnymanHua BecTHMK” Ha EC, Bb3MOXKHOCTTA 3a HEroBoTo npedopmynnpaHe
ot CEC, aHOHMMHOCTTAa Ha HAKOM MNPOM3BOACTBA WM HA HAKOU CTPAHU WU
3aMHTEepecoBaHN AuuUa, cbbupaHeTo Ha [OoKa3aTencTsa, [JaBaHETO Ha
3aK/l04EeHNEe OT reHepanHWA aaBoOKaT, M3roTBAHETO Ha AOKAagu No AenoTo,
NPOBEXKAAHETO Ha YCTHM CbCTE3aHUA U XapaKTEePUCTMKATa Ha 3aKNHOUYUTENHMUA
akT. locTaBeH e aKUEeHT BbpPXy OTKa3a Aa Cce AONyCHe nperauunanHo
3anuTBaHe, MNOAAAEHO OT OpraH, KOWTO He OTroBapA Ha KpuTepuuTe 3a
3anMTBalla HOPUCAMKLMA, KaKbBTO e U cay4dyaaT ¢ KomucmaTta 3a 3awmta oOT
AUCKPUMUHAUMATA Ha bbarapma m HaumoHanHaTa Komucua 3a 3awWmta Ha

KOHKYpeHUuusaTa Ha Mbpums.

B ueTBbpTaTta rnasa ,[llocnegmum” aBTopbT Ce cnMpa Ha NpaBHUA edeKT,
KOMTO MMa peLleHNEeTo, MOCTaHOBEHO BbB BPb3Ka C NpernamumanHo 3annTeBaHe,
BbpXy [/1aBHOTO  MNPOM3BOACTBO, 06pa3yBaHO npes  HauMOHaNHaTa

HpUCOnKLUnA. Cbwo Taka ce noa4vyepTaBa BaXXHATA POJiIA, KOATO 3aBbpLUIBAWLNAT



akT Ha CEC wurpae 3a YyCbBbpLIEHCTBAHE HE CaMO HA HAUMOHANHOTO
3aKOHOAaTeNCTBO, HO U Ha NpaBoTo Ha EC, a n Bb34eNCTBMETO Ha pelleHnsaTa
BbpPXY CyOeKTU N3BbH Cbto3a. BaXHU ca M pa3cbXKaeHnATa 3a epeKTa Ha aKTa Ha
CEC, cnopepn KOMTO MO-A0/HUTE CbAEOHM MHCTAaHUMWU He npunarat AageHuTe
UM 33a4bKUTENTHM YKA3aHUA OT BbPXOBHUTE CbANINLLA HA AbPMKABUTE YNEHKMY,

aKOo Te NpoTUBOpeYaT Ha NpaBoTo Ha EC.

MNetata rnaBa e o3arnaseHa ,llpeanoXeHUA 3a YCbBbPLIEHCTBAHE Ha
npaBHaTa ypeaba Ha npelanLmManHoTo 3anuTeaHe”. NPUHOCHM ca NnpumepuTe,
KOUTO Wu3BeEXAAT HeobxoAMMOCTTa OT M3ACHABAHE HA CbAbPrKAaHUETO Ha
NOHATUATA, M3NON3BAHM B €BPOMEMCKaTa MPAKTMKA, KOMTO Ca HENo3HaTK 3a
NpPaBHATa HU CUCTEMA W Cb34aBaT 3aTPyAHEHWA npen MpPaBONpPUNAraHETo.
HanpaBeHO e npeanoxeHune 3a yCbBbpLIEHCTBAHE HA B3aMMOALEMNCTBMETO Ha
CEC cbe cbaa B Ctpacbypr 1 3a cneumanHo BHUMaAHUE BbPXY KBanudpuKkaumaTa
Ha HAUMOHANHUTE CbauMU. B 3aKNOYEHMETO ca CUCTEMATU3MPAHU HAYYHUTE

N3BOAM OT U3CNeBaHETO.

2. NMpuHoCcuMTe Ha AUcepTauUOHHUA TPyA Ce npocnegAsat B
CbAbPXKAHNETO MY U Ce KOHUEHTpMpaT B nocseaHute ase rnasu. [puHoceH
MOMEHT € OTrpaHMYaBaHeTO Ha MHCTUTYTA Ha NPeraAnuuManHOTO 3anuTBaHe OT
APYrn  CXOOHU HAUMOHANHW  WHCTUTYTU W [OCTUraHeTo [0 M3BOAM 33
noTpebHOCTTa OT TAXHATA CNeuManm3aumna NP KOHKYPEeHUMATA Ha MHCTUTYTA Ha
nperavunanHoTo 3anuTeBaHe.

Kato npuHOCeH MOMeHT cneaBa Qfa Ce O04YepTanaT npenopbkute 3a
YCbBbPLUIEHCTBAHE Ha JAeWcTBawata MpaBHA ypeaba Ha nperanumanHoTo
3anuTtBaHe, raBHO B AllK M NOA3aKOHOBUTE aKTOBE MO MPUIOKEHMETO MYy.
ANCKYTUPaH e KpUTEepUAT 3a NpeueHKaTa 3a A0MNYCTMMOCT Ha 3anNMTBaHETO U e

060CHOBAHO 3aKNOYEHMETO 33 HGO6XOAMMOCTTa OT TbpCeHE Ha 6anaHc mexay



cybeKTMBHATa npeueHKa Ha cbAaebHuA cbcTaB U ,,00eKTMBHATa obulecTBeHa
HY)Ja OT Cb3JaBaHE Ha SICEH KPUTEpUN Npu MpeueHKa Ha abCcTpakTHUTe
NPUHLUMNHM NOCTAaHOBKMK, 6€3 KOUTO HUTO eAHa NpaBHa cucTema He bu morna
Aa cbluecTByBa..”. T[IpUHOCEH XapaKTep WMAT pPas3CbXKAEHUATA BbPXY
KOHKpeTU3aumaTa Ha nperogmumanHute 3anuTBaHnA M aHanau3a Ha coepute Ha

NMpaBHATa maTepmAa, B KOUTO Ca CbCPeaOTOYEHUN 3aNUTBAHUATA.

[lobpa wnaea e p[Aa ce oHarneau u3cneABaHeTo C MNpUMep Ha

nperauunanHo 3anMTBaHe, U3roTBEHO OT ObATAPCKU CbA.

I'IpaKTquCKaTa CTOMHOCT Ha n3cnegBaHeETo Cceé KOpPeHU B aHA/IU3UPAHETO
Ha peasHn CUTyauunmn, ¢ HenocpeacrtBeHo NpUIoKMMn1M M3BoA4mn, Kato 3alnTaTa
Ha 34pPaBHUTE MNpaBa Ha TpPaxXaaHuUTe, aABOKATCKOTO Bb3HaArpaxaeHue,
3dWiUTaTa Ha WUHTENIEKTYya/IHATa cobcTBEHOCT M apyrn. PasrnepgaHun ca
ocobeHoCTUTE Ha B38MMO,CI,€V1CTBM€TO mexay HaunMoOHaNHUTE U EBpOHeﬁCKVITe
PpUCONKUNN N NPUYNHNTE 3a KonebaHuneTto Ada ceé nodaBa nperngnumnanHo
3afnnTBaHe, HeNocpeacTtBeHo cnel npnucbeuMHABAHETO HA CTPaHATa KbM EC Ha

OCHOBATa Ha MHTepeceH eMnNUpUYeH maTtepman OTHOCHO peasiHaTa CUTyaumA.
3. 3aKknwueHue

MpeacTaBeHUAT ANCEPTALMOHEH TPYA € aKTyasleH U CMUCIEH, CbAbprKa
peauua NPUHOCHN MOMEHTU, a e3MKbT Ha KOWTO € HanucaH € ACEeH U TOYeH.
ABTOPBT NOKa3Ba Bb3MOXHOCT 33 CAMOCTOATE/IHO MUC/EHE, U3Ka3aHUTe Te3u
ca HeTPagMUMOHHW U 3ac/y»KasaT nosne 3a bbaewm mscneasaHua. HayuHmaT
anapat Ha aucepTaumsaTa e 6oraT, HaA/leXXHO NpuUBeAeH B CbOTBETCTBUE C
YCTAHOBEHUTE M3UCKBaHUA. NybanKauMnute no TemaTa Ha AucepTauMoHHUS
TPYA, CBMAETENCTBAT 3a HayyHa A0bpocbBecTHOCT. ABTopedepaTsbT npeacTass
CbAbPXKAHMETO Ha AucepTaumaTa, KakTo M NpUHOCUTE Ha Tpyaa. HaydyHaTa

CTOMHOCT Ha AnceptaunoHHMNA Tpya Ce npegonpegena ot (I)aI-(Ta, 4ye TOBa €



NbPBOTO CaMOCTOATEJTHO Hay4HO n3cnegBaHe B obnactTa Ha

AOMNHUCTPATUBHOTO NPON3BOACTBO Yy HaAC.

AncepTaumMoOHHUAT TPy OTroBapA M3LANO HA UM3UCKBAHMATA HA 3aKOHaA
3a pas3BMTME Ha aKaZeMWU4YHUA CcbCTaB B Penybanka bbarapusa, MNpaBuaHmKa 3a
HeroBoTo npunaraHe u MNpaBuaHMKa 3a yCNOBMATA M peaa 3a NpuaobmsaHe Ha
HAay4YHU CTeneHW W 3aemMaHe Ha aKaLeMUYHU ANBXKHOCTM B WMHCTUTYTa 3a
Abp)KasBaTa M npasoTo npu BAH. lNMopaan ToBa CMATaM, Y€ HAy4YHOTO XKypw
cneaga na npeanoXu Ha HayyHua cobseT kKbm UAIM npu BAH pga npucbam Ha
MoaHHa Bopucnasosa Llynesa obpasoBaTenHaTa U Hay4yHa cTeneH AOKTOP Mo

npaso.

21.02.2023r.

rp. Codusa npoo. A.t0.H. Feoprn BAN3HALWKM



To

The chairman of the Scientific Jury,

according to the Order of the Director of the IDP at BAS
No. RD 09-14/30.01.2023 for the public defense of

the dissertation "The Request for a Preliminary Ruling before the Court of Justice
of the EU in the Administrative Proceedings of the Republic of Bulgaria", by -

Joanna Borislavova Shuleva

OPINION

by Prof. Dr. Jur. Sc. Georgi Petkov Bliznashki from the Faculty of Law of Sofia

University "St. Kliment Ohridski"

1. General description

A dissertation is presented in a volume of 254 pages, which are structured in an
introduction, 5 chapters, a conclusion, an example of a preliminary ruling and a
bibliography. A significant number of literary sources from Bulgarian and foreign
authors are used in the bibliography. Citations and footnotes are 250. A
declaration of originality is provided. Both the volume and the sources used and
the citations below are evidence of serious scientific research and comprehensive
familiarization with European and Bulgarian legal doctrine. The content is

appropriately structured, outlining the important topics of the research area.



The subject of the research has been originally chosen. In the Bulgarian legal
literature, there are studies of the request for preliminary ruling, but the focus of

the presented study on the administrative proceedings is a novelty.

The author's thesis about the request for preliminary ruling as a concept without
its own content - the concept of a "hat" - is original. The subject of research is
successfully limited only to request for a preliminary ruling regarding the
interpretation of EU law, without examining the assessment of the validity of the
acts, which would transfer the burden to the European court, at the expense of

the Bulgarian one.

In the introduction, the problems caused by the institution of preliminary rulings,
the subject of research, which is limited to requests for preliminary ruling in the
administrative proceedings before the Bulgarian court, the goals, tasks and

scientific methods used in the work are formulated.

The first chapter, "Concept of the request for a preliminary ruling", contains a
historical overview of the development of the institute, its content is clarified and
similar institutes of Bulgarian law are examined. Without denying the substantive
legal nature of the institute, the author adopts the thesis that the request for
preliminary ruling is a procedural tool for unifying the practice of the application
of European Union law in the member states. At the same time, the preliminary
ruling is also defined as a means of interaction between the EU Court and national

jurisdictions, with a certain effect on the development of EU law and national law.

The second chapter contains an analysis of the legal framework of the request for

preliminary ruling in the EU and individual countries.



The reflections on the interaction of the constitutional courts of the member
states with the CJEU should be highlighted, highlighting also the cases where this
interaction is not without problems, such as the example of the Federal

Constitutional Court of Germany.

The third chapter "Proceedings" examines the parties, participants in the

proceedings, as well as its conclusion with a decision or determination.

The dissertation emphasizes that the request for preliminary ruling is also applied
in the activities of the new bodies of the European Union (the European
Prosecutor's Office, the Executive Agency "Audit of European Union Funds" and
others). Tit has been examined in detail the following topics - the legal framework
governing the request for preliminary ruling procedure, the requirements for the
written request for a ruling, the publication of the admitted ruling in the "Official
Journal" of the EU, the possibility of its reformulation by the CJEU, the anonymity
of certain proceedings or of certain parties or interested persons, the gathering of
evidence, the giving of a conclusion by the Advocate General, the preparation of
reports on the case, the conduct of oral competitions and the characteristics of
the final act. Emphasis is placed on the refusal to admit a request for preliminary
ruling filed by a body that does not meet the criteria for inquiring jurisdiction, as is
the case with the Commission for Protection against Discrimination of Bulgaria

and the National Commission for Protection of Competition of Greece.

In the fourth chapter "Consequences”, the author dwells on the legal effect of the
decision made in relation to a request for preliminary ruling on the main
proceedings brought before the national jurisdiction. She also highlights the

important role that the final act of the CJEU plays in improving not only national



legislation, but also EU law, and the impact of decisions on non-EU entities. It is
also important to consider the effect of the CJEU act, according to which lower
courts do not apply binding instructions given to them by the supreme courts of

member states if they conflict with EU law.

The fifth chapter is entitled "Proposals for improving the legal framework of the
request for preliminary ruling". The examples that bring out the need to clarify the
content of concepts used in European practice, which are unfamiliar to our legal
system and create difficulties for law enforcement, are useful. A proposal was
made to improve the interaction of the CJEU with the court in Strasbourg and to

pay special attention to the qualifications of national judges.

In the conclusion, the scientific examinations of the study are systematized.

2. The contributions of the dissertation are traced in its content and are
concentrated in the last two chapters. A contributing point is the differentiation of
the institute of request for preliminary ruling from other similar national institutes
and reaching conclusions about the need for their specialization in the

competition of the institute of request for preliminary ruling.

Recommendations for improvement of the current legal system of preliminary
rulings should be outlined as a contributing point request, mainly in the APC and

the by-laws on its application.

The criterion for assessing the admissibility of the request is discussed and the

conclusion about the need to find a balance between the subjective assessment of



the judicial composition and the "objective public need to create a clear criterion
when assessing the abstract principles, without which no legal system could exist"
is also well argued. Reflections on the concretization of requests for preliminary
ruling and the analysis of the spheres of legal matter in which the requests are

concentrated are of a contributing nature.

It is a good idea to illustrate the study with an example of a request for

preliminary ruling prepared by a Bulgarian court.

The practical value of the research is rooted in the analysis of real situations, with
immediately applicable conclusions, such as the protection of citizens' health
rights, attorney's fees, the protection of intellectual property and others. The
peculiarities of the interaction between national and European jurisdictions and
the reasons for the hesitation to submit a request for preliminary ruling,
immediately after the country's accession to the EU, on the basis of interesting

empirical material regarding the real situation, are examined.

3. Conclusion

The presented dissertation work is contemporary and meaningful, contains a
number of contributing points, and the language in which it is written is clear and
precise. The author shows the ability to think independently, the stated theses are
unconventional and deserve a field for future research. The scientific apparatus of
the dissertation is rich, properly aligned with the established requirements.

Publications on the topic of the dissertation testify to scientific good work. The



abstract presents the content of the dissertation, as well as the contributions of
the work. The scientific value of the dissertation work is predetermined by the
fact, that this is the first independent scientific study in the field of administrative

proceedings in our country.

The dissertation fully meets the requirements of the Law on the Development of
the Academic Staff in the Republic of Bulgaria, the Regulations for its
Implementation and the Regulations for the Terms and Conditions for Acquiring
Scientific Degrees and Holding Academic Positions at the Institute for State and

Law at the BAS.

Therefore, | believe that the scientific jury should propose to the Scientific Council
of the IDP at the BAS to award Joanna Borislavova Shuleva the educational and

scientific degree of Doctor of Law.

21/02/2023

Sofia Prof. Doctor of Law Georgi Bliznashki



